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~ Page 10 Page 72
1 @ Do you know how she was appointed to chalr that? ' 1 Q  Howcould --
2 A Idon'trecall 2 A Idon'tknow.
3 Q  And where was she located within the university at that 3 Q  Wait, Let mefinish. How come you did not in this letter
1 tme? 4 suggest that he do so?
5 A She was either -- she was either -- I don't know If she was 5 A What 1 suggested was that he come to me, in which case I
& emerita yet. She was a distinguished professor of & would have asked them to do it.
7 psychology and either -- being emetita hasn't actually 7 Q@  Why didn't you ask him to go to them so that an
8 changed her behavior at all, so she - that's where she B8 Investigation would be conducted?
g was. 9 A I think implicit in this statement, "If you have such
10 Q  Did she hold an administrative position In this year, the 10 evidence, please provide it, and I will have the matter
il late fall of 2002, early winter? 11 reviewad,"” was, in fact, an invitation for him to do so.
12 A Idona't think so. 12 Q  And, of course, you knew as of this point in time that he
13 Q  Was it your understanding that the grievance was processad 13 did not know who the negative voters were against him;
14 under the law school's grievance policy as opposed to the 14 cotrect?
15 university's moder? 15 A 1did not know that -- I would have guessed that, it I'd
16 MR. SERYAK: Objection for lack of foundation. 1 thought about it. :
17 @  You can answer the question. 17 Q  well, you knew it because It was part of his grievance,
18 A My understanding Is that it was processed under applicable | 18 didn't you, that he had been dented access to information
15 policy. 19 that would have revealed who the negative vaters were;
20 @  Well, In the letter that you sign and you say you take 20 Indeed who the negative outside reviewers were? You knew
zZ1 credit for, you say in paragraph twe! 21 that?
22 “as I read the Law School grievance paolicy, with 22 A Yes.
23 due respect for the Interpretations pravided by both 23 Q And yet you sald you would only Investigate it if he could
24 the Grievance Revlew Board and Dean Lehman, I concur 24 provide you with evidence that the process was tainted by
25 that these claims (as well as grievances four and 25 uniawful discrimination?
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1 five) concern matters related to tenure and as such 1 A  With respect to the second -- T sald, "With respect to the
2 lia oukslde the jurisdiction of the Law School's 2 personnel Information, please indicate exactly which
3 procedures.” 3 documents you feel you've been wrongly denied, and I will
4 See that? q have that reviewed as well.” This Is an invitation for him
5 A  Uh-huh (affirmative). 5 to come to administration.
6 Q 5o youwould agree with me, wouldn't you, that the € Q  Were you aware that there were notes taken during the
7 grievance that was filed was processed under the law 7 colrse of the tenure commiitee meetings on February 11th of
8 school's pokcy? ] 2002 and February 20th of 20027 ’
9 A That's right. 9 A Not specifically.
10 @ Al Aght. And you are agreeing that the claims, including 10 €@  Were you provided with coples of those notes?
11 grievances G-4 and G-5, were outside of the law school's 11 A Idon'tbelleve so.
12 procedures; correct? 12 MR. GREEN: I have no further questions.
13 A Thatis what I seem to say. 13 EXAMINATION
14 @  And G4 was the claim that he had been unlawfully 14 BY MR. SERYAK:
15 discriminated against, was It not? 15 @  Sir, I'm going to ask that you look again at Exhibit 3.
16 A That Is what this document says, It aiso says very clearly 16 A For some reason, my stack goes 1, 2, 4, 5. Are you sure
17 that, "1f you have any evidence in favor of the claim of 17 there's a 32 i
18 discrimination, please provide it and T wiil have the iB Q  Here, Take that one.
19 matter reviewed.” 19 A Okay. Allright.
26 @  And it doesn't say, however, that that is pursuant to any 20 {Counsef hands document to witness)
21 process that's avaliabie to him, or policy? 21 Q  We're back In February of 2002. Was there any university
22 A He coutd go to the Office of Institutional Equity -- I 22 policy or anything In writing that dealt with revlew by the
23 think that's what it's called -- and request invastigation 23 office of the provost other than the paragraph in section
24 and such an Investigation would have taken piace, Whether 21 four of page five of this exhibit? )
25 that's in the connection -- 25 A No.
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o 1 @  And would there have been anything, €ither on the 1 A Yes.
1 2 university's web site or any other writing that you're 2 @  Soany faculty member would know whether he or she had
" 3 aware of, that would touch upon the subject of review by 3 tenure or was going to have tenure by May of 2002, if they
4 the provost back in February of 2002, other than section 1 were a candidate?
5 four on page five of Exhibit 37 5 A Yes,
& A Perhaps on some faculty governor's web site, but not on € Q from your review of the file, were you satisfied that the
7 anything from the administration, no. 7 law schiool complied with the principles -- the guiding
B Q Let me ask the question again, just so we're clear, Is B principles that are cutlined in Exhibit 3 with respect to
9 there anything that the University of Michigan Issued on 9 Peter Hammer's tenure application?
1 Its web site or In writing on the subject of review by the 10 A Yes.
11 provest, other than section four, page five of Exhibit 3 11 Q@  Were you aware that as part of his tenure file Peter Hammer
12 back In February of '02? 12 wrote lengthy, detailed responses to the external reviews
13 A No. 13 that the tenure committee at the law school received in his
14 @ Isthere anything in this exhibit that requires the provost 14 case?
15 to have any formal communication with a tenure candidate, 15 A Yes, they were in the file.
16 whether they've been recommended for tenure or not 16 Q  And that would be consistent with all the points that you
17 recommended for tenure? 17 have raised in Exhibit 3 in which the candidate Is glven an
12 A No, Y] opportunity to respond?
19 Q Isthere anything that requires the provost ta have any 19 A Yes, yes.
20 written communication or any communication with the dean of 20 Q  You mentioned the Office of Institutional Equity — or I
21 . a unit In cases where that unit has not recemmended a 21 may not have the correct --
22 candldate for tenure? 22 A Institutional Equity and Diversity, I think it's called,
23 A No. 23 Q And you mentioned also an Anthony Whalesby?
24 @  Inyour earller answers you made reference to a meeting of 24 A Anthony Whalesby is the current director of that office.
25 the Board of Regents, I belleve In May of a given academic 25 Q  And do you know who preceded him?
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3 year, In which the board takes format action on granting 1 A Ithink Jenny Myers was in that position at this time.
2 tenure to candidates who have been recommended, 2 Q Does that office receive compiaints - discrimination
3 A Yes. 3 complatnts from university employees?
4 Q  Since you have been either an assoclate provest or a § A Yes,
5 provost, has that Board of Regents meeting or decision on 5 Q  And does it process and investigate those complaints?
6 tenure cases taken place In May of every year? 6 A Yes.
7 A Yes. There may have been one year in which itgotmoved | 7 Q  To your knowledge, did Peter Hammer ever file a complaint
8 for some crazy reason, but basically, yes. 8 with that office?
9 @  Well, all right. I mean i it -- would it be close ta May? 9 A 1Ihave no knowledge that he did.
10 A Itwould be almost always May. 10 Q  Did Peter Hamimer ever file a written complaint with you
11 @  Okay, Was It May of 20027 11 complaining that he had been denied tenure because he is
12 A Yes. 12 homosexual?
13 Q  And are minutes or agendas for the regent board meetings -- 13 A No.
14 are those made available to faculty at the university? 14 Q Did Peter Hammer ever give you any written response or any
15 A Yes. 15 wiitten follow-up to your March 14 letter of 20037
16 Q Imean are proceedings of the board summarized or reported 16 A None to my recoilection, no.
17 in the campus newspaper? 17 MR. SERYAK: Thark you. That's all I have.
18 A In the University Record, yes. 18 EXAMINATION
19 ©  In the University Record? Sethere are publicattons? If a 19 BY MR. GREEN:
20 faculty member wanted to know what the board was golng to 20 @ Wasn't the response to the March 14th letter of 2003 this '
21 be dolng at its next meeting, the faculty member could find 21 lawsuit? '
22 that out? 22 A Ifso, it wasn't a response to me.
23 A Yes. 23 @ Just two questions -- just two questions for you, Mr.
24 Q  And so the board In 2002 acted on positive tenure 24 Courant, First, with regard to the letter that was sent {o
25 recommendatiens? 25 you by Peter Hammer during the course of your provost
| MetwaorkReporting
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1 MR, SERYAK: That would be good. Why don't we do 1 that though.
2 that? Sure. Il wait, 2 (Depaosition Exhibit 14 marked}
3 {Off the recorgd) 3 Have you -- and you can take your time. But have you had
4 EXAMINATION 4 an opportunity to review this exhibit before today?
5 BY MR. SERYAK: 5 Yes, last week, or the week before; whatever,
& Q Sir, I'm going to show you Exhiblt 1 from the Peter Hammer & What's your understanding of what Peter Hammer Is asking
7 deposition and just ask If you've seen that before? 7 for here?
8 A Isaw it last week when we were talking about this -- this 8 My understanding s that basically Professor Hammer is
9 deposition, 9 asking for a terminal year beyond the terminal year that
10 @  Okay. That's the first ime you saw that letter? 1¢ Dean Lehman stated that he would get in the previous
11 A Yes, yes. 11 document that we just -- that we just discussed. And, In
12 Q@  And are you familiar with the standard -~ university 12 particular, should he -- he makes the case that should he
13 standaid practice guide for notifying nontenured faculty of 13 not get tenure, he'd like his benefits to continue and he'd -
14 nonrenewal? 14 fike time to find another job. And Dean Lehman says “yes"
15 A Yes. 15 to both -- to that request.
16 Q  And o your opinion does that letter from then Dean Lehman 16 Thank you. And then, lastly, I'd fike you to look at
17 to Peter Hammer satisfy that practice guide? 17 Exhibit 15.
18 A Yes. 18 Okay. This just -- what you're calling 15 --
19 Q And why Is that? 18 MR. GREEN: Is 13,
20 A Well, what the standard practice guide requires is that 20 MR, SERYAK: It's 137
21 people be given hotice of a terminal year if they are not 21 -- you had marked as 13.
22 receiving tenure. This document says: 22 MR. GREEN: Yeah,
23 "Your current employment contract explres May 23 MR. SERYAK: So what Is 13 then?
24 31st, 2001, Because the faculty has deferred- 24 MR. GREEN: 13 is that dacument.
25 consideration of your tenure, your contract will be 25 MR, SERYAK: And so the other e-mall - what's --
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1 extended to May 31st, 2002, If you are awarded t what exhiblt Is the February 28, 2000 letter?
Z tenure, you will receive a new centract; if not, the 2 MR. GREEN: Thisis 13, 13,
3 academic year 2001-2002 will be your terminal year." 3 {Off the record)
4 That's notification of a terminal year in the event that 4 So it's Exhibit 13 then. If you could, just Identify this
5 tenure is not awarded. 5 for us.
6 @  AndIjust have to walt for the other -- 6 This was a document that I distributed widely among the
7 MR. GREEN: Can I cross him on that while we're 7 facuity and the rest of the community which was a cover
g walting? ] memo on the guidelines for tenure review that we talked
9 MR. SERYAK: Weli, let -- if F could -- if | 9 ahout earlier that was promulgated on February 7,
10 could just -~ I'd like to wrap this up, and then -- that's 10 And that's all I have. Was there one iem in response to
11 okay. We're almo- -- yeah, thanks. 11 Mr. Green’s questions or answers that you wanted to
12 MR. GREEN: Oh, here we go, 12 carrect? '
13 (Off the record interruption) 13 Oh, yas. You had asked me if all of the people who might
14 (Deposition Exhibit 13 marked) 14 have reviewed the Hammer case -- casebook were still
15 Q And then I'm going to show you what will be marked as 15 employed at the university, and I had sald "yes,” and I was
16 Exhibit 14, or shoufd be marked as 14, and ask if you -- 16 incorrect. Earl Lewis, who was then the vice provost for
17 it's an exchange of e-malls between - 17 graduate affairs and dean of the graduate school, no longer
ig MR. GREEN: Can I have & copy? 18 works for the.university. He's now the provost at Emory
19 MR. CAMINKER: That's what I don't think 19 University. :
20 Kristy -- 20 MR. SERYAK: That's all [ have.
21 MR. GREEN: Yeah. You gave us the other, but you 21 MR. GREEN: I guess ! just have one or twi
22 didn't give us that, 2 questions, and I'll do them quick because we've got to get
23 MR. SERYAK: Yeah. Sorry, 23 across the street,
24 (Counsel hands document to counsel) 24 EXAMINATION
25 MR. GREEN: Thanks. Let her put a sticker on 25 BY MR. GREEN:
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1 Q  With respect to the requirement that the university provide 1 the judge for an order, [ will. Was there a denial of '
2 a notice of terminal year, it's your testimony then that 2 tenure in 20007
3 that notice can be given to an employee prior to the dental 3 A Let me review again the -- do I have it? This is -~
4 of tenure? 4 MR, SERYAK: What --
5 A This was an unusual case, but, yes, in this case, yes. 5 MR. GREEN: Exhibit 1, from Hammer.
-6 Q Inanycase can it be given prior to the denlal of tenure? [ THE WITNESS: Exhibit 1.
7 MR. SERYAK: Asked and answered, 7 MR. SERYAK: [ thought 1 just handed it to you.
8 MR. GREEN: No, it wasn't. He hasn't - he 8 THE WITNESS: No, it's the other --
9 qualified his answer, and I want to know whether that's a 9 MR. SERYAK: [ think you're argulng. I just want
10 qualification that universally applies. 10 to get an the record, I do think you're arguing with the
11 Q  Are you saying - let me glve you an example, I'ma 11 witness. ’
12 professor, 1 come to work at the unlversity. I'm 12 MR. GREEN: That's fine,
13 nontenured. I'm oh tenure track, Can the university give 13 MR. SERYAK: I'm going to let him answer,
14 me a notlce saying, "By the way, Mr. Graen, In the year 14 MR. GREEN: Yeah, ! would say so.
15 2010 we're golng to pass upon your tenure, and if you're 15 {Witness reviews document)
16 denied tenure at that time, your terminat year of 16 A Thereisa--
17 appointment will be the year 2010-2011"? Can the 17 @ I'mnot asking --
H university do that under thelr existing policy? 18 A -- agreement not to recommend tenure, s0 there's a
19 A There would ba no need to. 1e non-granting of tenure in the context of a tenure review.
20 Q  You're begging the question. Can the unlversity do that 20 Q Is there 3 denial of tenure -~ that Is the question - in
21 under thelr existing pollcy? 21 20007 Was his tenure application denied?
22 A The unlversity can, under thelr existing pollcy, certalnly 22 A No one makes a tenure application,
23 make it -« come to an agreement with a faculty member about | 23 @ Was his request for tenure denied in 2000?
24 the detalls of notification for -- 24 A His review for tenure was unsuccessful in 2000,
25 Q  You're changlng my guestion. My question Is can the ' 25 Q Was It denied in 20007
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1 university, under Its existing pelicy, glve a notice of 1 A It was denied, with an agreement to —
2 terminal year contingent upon the danlak of tenure at some 2 Q 1t was denled?
3 point In time prior to the tenure Issue being presented to 3 A - to re-examine it In two years.
4 faculty for its vote? 4 @  What do you rely on for the denial?
5 A And I'm golng to say under certaln circumstances, yes. 5 A "The faculty has concluded that the research currently in
& Q  Whatare the circumstances? 3 your file does not support a decisicn to grant tenure.”
7 A Clrcumstances such as this one. 7 Q Yeah?
B Q Isthat contalned in the policy? 8 A  So there is no decision to grant tenure.
9 A The policy says that there has to be notification of & 9 Q  There's no declsion not to grant tenure either, is there?
10 terminal year, when the terminal year will be. 10 A That's correct,
11 Q Doesn't the poilcy say upon the denlal of tenure there must 11 Q  Okay. And.youinterpret that as a denial? Do you?
i2 be & notlce of terminal year? 12 A Ilinterpret It 55 had the faculty been forced to make a
13 A Inthiscase there had been a denial. 13 "yas" or “no" decislon, it would have decided "no™; in
14 @  Fm asking -- I'm asking about policy. 14 fact, it did effectively decide “no” in the hope that
15 MR. SERYAK: Walt. Let him finish, 15 things would be beiter in two years. ‘
16 A In this case there had been a denial of tenure and there 1€ Q  Your opinlon today is that the faculty denled tenure In the
17 was such a notification. 17 year 2000 and said, "We'll reconsider it In two years'? Is
18 Q  There was a denlal of tenure in the year 20007 18 that what you're testifying to?
15 A That's my reading of what - 18 A The faculty did not recommeand -- now + 5o this is -- I
20 g Wasn't the tenure decislon deferred? 20 don't understand -- '
21 A It was -~ tenure was not recommeanded on the usual schedule, 21 Q  teok. I'mnot here for you to talk about it. I'm here for
22 and there was an adjustment made. 22 you to answer my guestions, and you're not doing it.
23 @  Was there 2 denial of tenure In 20007 23 MR, SERYAK: Wait a2 minute.
25 A There was rot a granting of tenure In 2000, 24 A  There's something in the word "denial” that seems to mean
25 Q  Was there a denial of terure in 20007 If we have to go to 25 more to you than it does to me.
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1 Q well, whatever It means It means, and I'm asking 'you a very 1 Hammer was denied tenure? “"Yes" or "no"?
2 straightforward question, and I expect you to answer It 2 A DPenled tenure at that time? Yes.
3 gither a, "yes, it does,” o, "no, it doasn't.” ' 3 Q Deniedtenure? Idon't want any qualifications. Either he
4 MR. SERYAK: Keep your volce down, Counsel, 4 was granted tenure or he was denied tenure -
5 MR. GREEN: You shouid talk, S MR. SERYAK: Asked and answered.,
6 MR. SERYAK: You know, he has answered this a 6 Q --oritwasdeferred. See? Here we go again.
7 number of times. 7 MR. SERYAK: Well, that's a different question.
B MR. GREEN: He hasn't answered it at all. g MR. GREEN: He keeps qualifying his answers with
9 MR. SERYAK: Well, he has. 9 statements that I want to fiesh out, and you keep
10 MR. GREEN: He hasn't, 10 interfering with that process, and that's why I'm not going
11 MR. SERYAK: He sald that tenure wasn't granted. 11 to keep doing this.
12 MR. GREEN: You know what? You know what? It's 12 MR. SERYAK: No. You just changed the question.
13 a guarter to. We have to go over for the depaosition, 'm 13 MR. GREEN: No. It's the same question, I'm
14 going to file @ motion because there have been several 14 trying to find out whether it's his testimony that Peter
15 questions that he has not answered. 15 Hammer was denied tenure in the year 2000,
16 MR, SERYAK: Now, he -~ 16 A Yes. .
17 MR. GREEN: You're not facliitating this at all, 17 MR. GREEN: And I don't want the answer to be he
18 Counsel, and I'm tired. of It. 18 wasn't granted tenure, because that's a different question.
19 MR, SERYAK: He can answer your question. 19 Q@  The answeris "yes"? Qkay.
20 MR. GREEN: No, he hasn't answered It yet, and 20 A Yes, and I don't see why that's a different question.
21 you keep objecting because he's answered questions when he | 21 @  All right. Now, second question Is, under the standard
22 hasn't. 22 practice guide can you give notice of terminal year before
23 MR. SERYAK: No, no. 23 the denlal of tenure? "Yes" or "'na"?
24 MR. GREEN: And I'm not going to argue with you 24 A The standard practice guide I do not think specifically
25 anymore. I'm going lo have the judge decide It, and we'll 25 addresses that question In that form,
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1 come back and finish this another day, because we have a 1 @ Thereis a provision in the standard practice guide that
2 vitleo -- 2 provides for notice of terminal year, 15 there not?
3 MR, SERYAK: 1 just -- no, we're going to finish 3 A Yes,
4 it today. ) 4 @  Alright. And under the description of when that notice
5 MR. GREEN: No, we're not going to flnish it 5 is to be glven, isn't it true that that notice Is to be
6 today because - 6 given following the denial of tenure?
7 MR. SERYAK: Well, we'tl make it to the other 7 A Following an unsuccessful tenure review, I belleve.
B deposition. Answer - 8 Q  Allrignt,
9 MR. GREEN: No, we won't. He hasn't answered at 9 A Yes.
10 Jeast two questions. 10 MR. GREEN: Very good, No further questions.
11 MR, SERYAK: You've -- Counsel, ask your 11 MR. SERYAK: Just the last one.
12 questions. 12 EXAMINATION
13 MR. GREEN: I've already doneit, You keep 13 BY MR. SERYAK:
14 telling him he's answered it. 14 §  The e-mall from Peter Hammer, Exhibit 14, Peter Hamimer was
15 MR. SERYAK: No, Well, I've Interjected when you 15 asking -~ he was requesting at that time in that e-mail
16 started to argue with him, and the transcript will reflect 16 confirmation that the 2002-2003 year bé his terminal year?
17 that. Ask your question, 17 A Yes,
18 MR. GREEN: Mo, you've Interfected when he starts 18 MR. SERYAK: That's it. That's all [ have.
18 talking about other things and not answerlng the question, [ 13 MR. GREEN: Nothing further.
20 MR. SERYAK: Ask your question. Ask your 20 MR. SERYAK: Thank you.
21 question. . 21 {Deposition concluded at 12:47 p.m.}
22 MR, GREEN: Twant a "yes" or “no" answer to 22 -0-0-0-
23 these questions. If you can find that question and play it 23
24 back, I'd appreciate it. Well, let me do it. TN do it. 24
25 Q Isit your testimony today that in the year 2000 Peter 25
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