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Page l4 Page 16
1 @ Okay. Did you ask him why he was coming to you for a ' 1 document for us? '
2 cornment? 2 {Witness reviews exhibit)
3 A No. I--no 3 A Yeah. Thatlooks like the memo that I have written in
4 Q Okay. Fine, And doyou remember what article this was? 4 connection with the fiest consideration,
5 A  Well, I remember the long ona that aventually was published | 5 § Did you have occasion to write a memo as well in the year
6 in Michigan, and I can't remember what else, & 2002 on the issue of Peter Hammer's tenure?
7 Q Do you remember the title of the article or any part of it? 7 A Idon't remember, I don't remember writing a memo. .
8 A Waell it bacame something like "Antitrust Beyond g g In your memo of January 10, 2000, you conclude the first
9 Competition,” I think was the final published form. 9 paragraph by observing that -- weil, you — "Also, tholigh
10 §  And do you remember approximately when that was? And let 10 my antitrust teaching and practice have occasionally
11 me try and make it a little more broad so [t wihl be easler 11 touched on health care, 1 have essentially no special
12 to place. 12 expertise in the area, which is Peter's primary focus." Do
13 A Yash, 13 you see that?
i4 Q  Was it before the 2000 tenure deferral or after that, but 14 A Uh-huh (affirmative).
15 before the 2002 tenure vote? 15 Q Batween 2000 and 2002, had you done any study, reading, or
16 A I'm pretty sure he gave me a copy befare the 2000 deferral 16 other work that gave you a degree of expertise in the
17 and we also talked about some of his work and possibly that 17 heaith care area?
16 draft between the two. 18 A I would say that I did not have substantially further
19 Q Okay. Let's talk for a moment about the 2000 tenure 19 expertise In heaith care in 2002 than I did in 2000,
20 consideration for Pater Hammer. You were not on the 20 Q In the second paragraph, you indicate -- looking at the
21 commitiee, I take it, the Tenure Committee? 21 gecond sentence referring to Peter’s writing, "This body of
22 A Iwasn't 22 work shows Peter to be an intelligent and perceptive
23 Q Do you remember who chalred that committee? Did Rick 23 analyst." Do you see that?
24 Lempert? 24 A Uh-huh (affirmative).
25 A Thatrings a vague bell, so -- 25 Q  Was it your opinlon in 2000 that the writing that Peter
Page 15 Page 17]
1 G Okay. Didyou participate in any way in the 2000 tenure 1 Hammer had done thus far showed him to be inteliigent and a
2 consideration? 2 perceptive analyst?
3 A Yes. 3 A 1assume that if I wrote that that that Is what I beiieved,
4 Q  And by that I mean - okay, Andin what ways did you 4 Q Okay. Now, between 2000 and 2002, Is It your opinion that
5 participate In the 2000 tenure I55ue? 5 Peter's work got better, worse, or stayed the same?
& A AsItecali, the committee asked me for & mema evatuating £ A& I'mnotsurel can answer that question.
7 Peter's work and I wrote one, And then there was 7 Q  That's all right. Okay. Well, letme putitto you a
8 discussion at the facuity meetings, andI participated in B littte differently then. Was there anything that occurred
9 thae discussion. 2 between the deferral vote on Peter Hammer's-tenure and the
10 Q  And how many faculty meetings were there concerning the 10 denlal of Peter Hammer's tenure two years later that led
11 tenure Issue for Peter Hammer In the year 20007 11 you: to belief that Peter's work -- body of work showed that
12 A Ibelieve there were two, We havea two-meeting rule, and [ 12 he was not Intelligent or not-a perceptive analyst?
13 I don't recall there being more than two. I maan, there's 12 A  Waell, there's no doubt that Peter Is very Intelligent. 1
14 got to be two, and I don't remember that there were more 14 don't think there's any doubt that he's perceptive, The
15 than two. 15 analytical quality of the writing, I think, is not what I
16 Q  Aliright. Was there a vote by the tenured faculty to 16 wouild have hoped.
17 either grant or deny Peter Hammer tenure i 20007 17 @  Okay. Your next sentence starts, "I think he has good
18 A Idon't belleve so. 18 judgment on substantive matters.” 1 take it you helieved
19 @ Wasthere a vote to defer consideration for a period of two 19 that in 2000 or you wouldn't have put that in here?
20 years? 20 A That's right.
21 A There was. 21 ¢ Qkay. Was there anything that occurred between February of
22 @  Altright. 2 2000 — I'm sorry, January of 2000 and February of 2002
23 (Deposttion Exhibit 1 marked) 23 that indizated to you that he did not have goed judgment on
24 Q  Professor Friedman, you now have la front of you what's 24 substantive matters?
25 marked Deposition Exhible Number 1. Can you identify that 25 A Possibly. I think the - I think the overall judgment in
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1 the long aricle about general approach to antitrust and 1 A Uh-huh (affirmative).
2 how it should be Implemented didn't strike me assound, and | 2 Q  So, essentially, if I can paraphrase that, you were
3 that seemed perhaps to move in the wrong direction, 3 deferring to people who have more expertise on the
4 0 Now, you did Indicate in the fatter part of that sentence 4 significance of the articles that Peter had written;
5 that “there are no major bloopers In the articles, and for 5 correct?
[ that matter few significant errors altogether,” Did his 6 A No, not correct. Idon'tthinkIwas deferring. Isaidl
7 articles get worse between 2000 and 2002 in that regard? 1 was prepared to be persuaded.
8 A Idon't believe s0. B Q Okay. Would you say that it would be fair to read that
g @ Okay. The next sentence Is, “The importance of the lssues 9 comment that you were prepared to be persuaded with your
10 he addresses s very great.” You still belleve that? 10 first observation that this was not necessarity your area
11 A Yes 11 of expertise aithough you were knowledgeable In the area?
12 @  So If we can stop for 2 minute, in 2000, what you were 12 A Could you repeat that question?
13 saying about Peter persanally, at least, s that he was an 13 Q@  Sure.
14 intefiigent and perceptive analyst who had good judgment on 14 A  Itgot a little convaiescent.
15 substantive matters, wrote articles on Impertant Issues, 15 Q  Wouid it be fair taking out the -- all of the specifics of
16 the Importance of which were very great, and the articles 16 the comments that you made to take your first observation
17 had few significant errors and no major bleopers; fair? 17 that although you've taught antitryst and occasionally hiave
18 A  No, not fair, 18 touched upon health care that you have essentially no
19 Q  Why? 19 special- expertise in the area, and read that together with,
20 A Because you said what are we saying about Peter, and, of 20 *] am certalnly” -
21 course, yau've only taken a small part out of context, 21 {(Mr. Croley)
22 Q  Well, taking your introduction Is what I'm taking. we'li 22 MR. GREEN:; Ah, you made it through.
23 get into the substance of this afterwards. You made 23 Q  --*Iam certainly prepared to be persvaded by those more
24 general observations about him and those were your words, 24 active in antitrust.” Be fair to take those two comments
25 weren't they? 25 together?
Page 19 Page 21
1 A The- 1 A Yeah. Ithink it's fair to take the two comments together.
2 MR. SERYAK; Excuse me. You asked a general 2 g Now, is Tom Kauper sameone that you believe has more
3 question and I think he was responsive to that. 3 expertise in antitrust than you?
4 MR, GREEN: Yeah. And I'm asking him a different 4 A Hedoes.
5 question now. 5 @  And did you have occasion to read his analysis of Peter
& Q  Those were your words, weren't they? & Hammer's writings?
7 A The words you have chosen were among the words that Jused. | 7 A Idid.
§ Q Right 8§ Q  Anddo you know how many times he --
9 A Those weare among the observations that I made. g MR. SERYAK: Can we just get the time frame?
16 Q  And then you had some &riticlsms of the articles as well? 19 MR. GREEN: We will.
11 A Idid, 11 MR, SERYAK: Al right.
12 Q  One of the criticisms was that the articies were very 12 @ Do you know of how many times Professor Kauper has
13 repetitive? 13 performed an analysis of Peter Hammer's writing?
14 A  That's correct. 14 A Idon't,
15 @  And then you went on to analyze the different articles and 15 Q@  You know that he did in 1998 -- don't you? — prior to the
16 yeur problems that you had with them; correct? 16 2000 tenure?
17 A Correct. 17 A That's my recollection.
18 @  And you concluded this entire analysis by saying, "Tam 18 Q  And that hie wrote another evaluation for the 2000 tenure
i3 certain® - (12 review?
20 "I certainly am prepared to be persuaded by those more 20 A Oh, you're saying two before the initial consideration. I
21 active In antitrust then I or more knowledgeable about 21 woulda't have remembered that.
22 the health care incustry and [t's fiterature, that 22 @ Ckay. And he wrote another one as 2 part of the committee
23 there Is more [n this body of work than has met the 23 member on the committee for the 2002 tenure vote?
24 aye"; 24 A Ididn't even remember that he was a member of the
25 right? 25 committee.
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1 individuais were identified to Peter Hammer to asslst hir 1 " that Peter Hammer failed on both accounts?
2 and review his writings? 2 A Idon't know that I didn't break it down that way. I mean,
3 A Yes. 3 uitimately It's a final judgment on tenure, and Idon't
1 Q  Were you one of those Individuals? 4 think I -- I don't recall, you know, putting it in separate
5 A lwas, 5 boxes. '
6 Q Okay. And from your earlier testimony I gather that Peter 6 @  Okay. Butasyou sl here today, thinking back on it -
7 did subelt his writings to you for assistance? k) let’s take them one at a time, You've already indicated
8 A That'sright 8 that you thought his writing was Rawed, so I think we
9 Q  Alright, Now, let's come back up to 2002. Prior to the 9 can - ' '
10 first meeting -- the meating at which no vote was taken, 10 A Yeah.
11 which I think was February 11th of 2002 -~ had you yet made 11 Q  --at least for oyr purposes agree that one of the reasons
12 up your mind on how you Intended to vote on the Issue of 12 you declded to vote against tenure for Peter Kammer Is
13 tenure? 13 because you thought his writing itself was flawed?
14 A Ithink by that point I was inclined against. I don't know 14 A Ubh-huh (affirmative).
15 that made up my mind. I can't tell, but X was inclined 15 Q Correct?
16 against, 16 A That's correct. .
17 Q  Aliright. And as you sit here today, is it possible for 17 Q@  Aliright. Now, with regard to the other part of the
18 you. to identify what factors influenced you to be inclined 18 equation that you've identified, what did you think of him
19 agalnst tenure prior to the frst tenure meeting In 20027 19 personally in terms of his potential to do significant work
20 A Yes. 20 in the fleld?
21 Q  Could you tell me what those are? 21 MR. SERYAK: I'm golng to object to the form of
22 A Predominantly, it was my own assessment of the writing. 22 the guestion.
23 Q  Did you read the external reviews? 23 Q  You can answer.
24 A Yes. 24 MR, SERYAK: I mean, that does mischaracterize
25 @ Dl they Influence you In either way? 25 his testimony.
Page 27 Page 29
1 A Ithink they left me believing that this was a question on 1 Q  Youcan answer the question,
2 which raasonable minds could differ. And I think they gave 2 A Ithoughtit-was not sufficiently likely that he would be a
3 me some suppott in feefing that mine was a reasonable view. | 3 sufficiently pood scholar to justify an award of tenure,
4 Q  And which reviews, in particular, made you believe your 4 Q  Okay.
5 opinior was reasonable? 5 (Deposition Exhibit 3 marked)
& A A¢ bestI recall, Elhauge and Blumsteln, There may have 3 1 show you what's marked Deposition Exhibit Number 3 and
7 been others. 7 ask you If you can Identify that?
8 @ Letmeaskyou: When you're analyzing the writings of a 8 {Witness reviews exhibit)
3 fellow faculty person for the purpose of voting en tenure, 9 A Idontrememberitall. I mean, I see--
10. are you looking at the writings ta determine whether those 10 MR. SERYAK: Well, just take your time and look
11 writings in and of themselves are significant, well- 11 atit.
12 written, contributive of the taw in some important fashiar, 12 A 1seeon the face of it it's a message frem our Public
13 or are you looking at the writings to analyze whether or 13 Reiations person asking me to help out with a media
14 not the person behind them has the capacity to turn out 14 request,
15 truly remarkable work? 15 @  Okay. And your reply to that Public Refations person;
16 MR, SERYAK: I'll-just object to the form. 1€ correct? ’
17 G You can answer. Or some other purpose? 17 A Was suggesting three people who -- three colleagues who
18 A Ym looking at the writings in order to form my best 18 might know samething about it.
15 judgment as to whether the candidate has satisfied our 19 QO  Okay. Now, the date of this particular e-mail, at least
20 tenore standards, and my understanding is that we're meant 20 from the printed copy, would be February 18, 20027
21 to assess both the writing that's in the file and the 21 A Uh-huh (affirmative}.
22 potential for being & leading scholar in the fleid. It's 22 Q And according to my recoliection, that would be close to
23 suppose to be somebody on the way to becoming a leading 3 the second mesting on tenure and after the first meeting on
24 scholar in the field, 24 tenure for Peter Hammer; correct?
25 Q  Okay. And was it your opinion before the 2002 tenure votes 25 A If you tell me that's according to your recellection, I'lIl
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1 You have In front of you Deposition Exhibit Number 6. Do 1 @  And it would have had Peter Hammer's name on it, 1 take it?
2 you recognize this? 2 A Isuppose, yeah.
3 {Witness reviews exhibit) 3 Q  Aliright
4§ A Ido, yeah. 4 MR. GREEN: And ] would indicate on the record
5 Q  Now, thisis an e-maif from Peter Hammer asking for your 5 that those documents were not provided to us as part of our
& assistance, your advice, or any help you might be able to 3 e-mail request.
7 give = 7 @ 1 would request that you check your --
g8 A Right. 8 A Tl go back and see.
9 Q - inhis seeking employment elsewhere? $ Q - archives and see. That was certainly broad enough to be
10 A Right; right. 10 caught by the request as redefined by counsel.
11 Q  And it's dated April 25th of 2002; correct? The actual -- 11 A Yeah. Idon't remember -- I remember this exchange, I
12 A My response is dated April 25th, 1z don't remember beyond, but I'll check. '
13 Q  I'msorry, yeah. Peter's e-mall to you -- 13 Q To facliitate It, let me give you - 5o that you have 2
14 A  Peter'slis Aprll 23rd. i4 copy of this -~ an extra copy of the e-mail in guestion so
15 Q  --isthe 23rd. And your résponse to his request was -~ 15 that we can retain the marked copy.
16 and I'm quoting - "T've written Spindelman, Gallanis, 16 A  Right; sure,
17 Dressler, and Colker. Let me know If there's anything else 17 Q@  That may help you with regard to the references. So as you
18 1 can do. Good uck.” 18 sit here today, It's your belief that you were writing in
19 A  Uh-huh (affirmative). 19 support of Peter Hammer's candidacy at the Ohio State Law
20 Q Right? 20 School?
21 A Uh-huh (affirmative). 21 A That's right,
22 Q  Now, at the tenure meeting you had wished him good luck and | 22 Q  Altright. And you indicate that you would be honest about .
23 then spoke out against his tenure; correct? 23 any criticisms that you had of Peter's work in those
2¢ A Uh-huh (affirmative). z4 letters; correct?
25 Q  AndIguess my question Is, you say you've written these 25 A Iwouldn't be dishonest. I would not feel the need to go
Page 39 Page 41
i indlviduals and again sald "good luck” to Peter. Did you 1 into depth about all my views. If I felt that he was not a
2 write nice things about hirn or critical things about him to 2 plausible candidate for that school, I wouldn't have
3 these individuals? 3 written to them, so ~ '
2 A Iwould not have written to them unfess I feltwhat fcould | 4 Q  You know, I take it back. I apologize. Ido have -
5 write would be generally supportive, and that those would 5 A Oh, youdo?
3 Improve Peter's chance of getting a job at Ohio State. 1 6 Q - ane-mail that you've addressed to them.
7 would have had no reason to write on my own initiative 7 A Oh, good.
8 otherwise. I don't remember the -- so0 I can be confident 8 Q It wasundated. That's why I didn't know that --
] that what I wrote I was hopeful would Improve hischances.] 9 A  Allright.
10 I don't remember at this moment the substance and if there { 10 MR. SERYAK: So you have that?
11 was -- If there was anything negative, I would have sald - {11 Q  Welf, Ihave an e-mail, but it's an undated e-mail.
1z I would have tried to be honest with them, but as 1 said, 12 A Well, that's what it would have been,
13 it presented reasons why they shouid consider hiring Peter, | 13 Q  Isit? All right. [ apologize.
14 Q  Are these all Individuals who were affifiated at Ohlo 14 A When I sald I've written, I'm sure I would have --
15 State? 13 Q lapologize. Idohavelt
16 A  That's right. 16 A  Yeah. No, no problem.
17 O  And these are all individuals you know? 17 MR, GREEN: Now let me have this marked. It's
18 A I knew Spindelman, Gallanls, Dressler, andfguessI'dhad |18 probably why T had it in here, to try and tag a date for
i9 some contact with Colker, 19 it
20 @  Allright. Did you maintain coples of what you wrote them? 20 THE WITNESS: Yeah.
21 A 1don't remember. Unti you showed me this, I had 21 (Deposition Exhibit 7 marked)
22 forgotten about this, I would guess I sent them an e-mail 22 MR. GREEN: All right. There we go. I'i get
23 and it would be in my out box. 23 you a copy.
24 @  And [t woukd have been about this time? 24 Q  Allright. You have in front of you now Deposition Exhibit
25 A It would have been between the 23rd and the 25th, yeah. 25 7. Would this document, which is undated other than a time.
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1 that anything having to do with the condlusien of
2 competence by the faculty was not grievable?
3 A Iwas not the proponent. I think that was a widely shared
4 view.
% @  Within the Law School?
& A  Within the Law School,
7 Q  Well It was proposed by the committee in the first
] instance, wasn't it?
9. A My best recoliection is that before It was referred to the
10 committee, faculty discussion inciuded that point.
11 @  ©Oh, okay.
iz MR. GREEN: Let me take two minutes and you can
13 take two minutes. I may be done with my questions, I want
14 to talk with Peter and you can -- we'll leave the room.
15 You can stay.
16 (Off the record)
17 MR. GREEN: 1 have no further questions.
18 EXAMINATION
1% BY MR. SERYAK:
20 Q  Professor, I believe you Indicated in response to one of
21 counsel's questions that you had had lunch with Peter
22 Hammer after the 2002 tenure vote?
23 A That's correct.
24 Q And was there any general discussion In that lunch about
25 the autcome of the vote?
Page 59
1 A Yes,
2 Q  Andwhat that outcome was?
3 A Yes
4 Q  And what did you tell Peter Hammer as to why he didn't get
5 tenure? '
6 A We talked about the scholarship. The focus was on the
7 scholarship.
8 Q  Andfrom your attendance at the meetings or any
g corversation you had with any faculty regarding Peter
10 Hammer's tenure application, was anything said or did you
11 abserve anything to indicate that his -- that his sexus!
12 arientation had anything to do with the vote, with why
i3 people voted the way they did?
14 A No.
15 MR. SERYAK: That's all [ have.
186 MR. GREEN: Nothing further.
17 (Deposition concluded at 11:56 a.m.)
ig8 -0-0-0-
19
20
21
22
23
24
25
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