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y
Page 2 Pege 4 B
\ INDEX 1  Okay, Have you ever seen either the Renotice of ) E
2  WITNESS: PAGE 2 Corporste Deposition or the otiginst Notice of Corporate
3 PROFESSOR ROBERT HOWSE 3 Reconds Deposition In this action?
4 4 A 1do not believa sa.
5 EXAMINATION by Mr. Green. . .. 3 5 Q Okay. All ight. Well, actually, why don't you keep
EXAMINATION by Mr, Seryak . . . 25 $  that for a moment.
6 RE-EXAMINATION by Mr. Green . . 26 7 A Okay.
RE-EXAMINATION by Mr. Seryak. . 27 § Q Looking st the topics on page 2 of the Renotics, do you
7 RE-EXAMINATION by Mr. Green . . 28 o see the first topic designated there?
8 EXHIBITS 10 A Yes
9 None marked. 11 Q Has anybody requested that you gather information to
12 12 respond to the subject matter of that particular
iz 12 request?
13 14 A Notthat I can recall. ;
14 15 Q Okay. Do you of your own knowladge know the identity of [
15 16  all parsons who provided information to the tenured "‘
16 17 faculty and usaed by the tenured faculty in determining
17 18 whether to vote favorably or not on the plaintiff's
18 19 application for tanure In 20027
19 20 A Ido personally knaw who providad information to the
20 21 tenure committee shoe I sarved — as the Chalr of the
21 22 cornmittae and aiso the identy of those people who
22 23 woukd have provided Information — distributed
23 b1 information to the faculty as a whole that might have
ig 25 come later or -- well, I think my recollection &5 that
Page 3 Page S §
1 Ann Arbar, Michigan 1 it was all In the — the dossler that -- that we p
2 Thursday, June 16, 2005 2 distributed to the faculty. '
3 At about 10:06 a.m. 3 Q When you say the dossier, you're talking about —
4 L 4 A The committee ~
5 PROFESSOR ROBERT HOWSE, 5 MR. SERYAK: Let him -~
6 a Witness herein, was first dufy sworn by the 6 THE WITNESS: — had put it together.
7 Notary Pubii to tall the truth, the whele truth, | 7 MR, SERYAK: Excuse me, Let him finish his
B and nothing but the truth, testified as foliows! 8 question.
9 EXAMINATION 9 BY MR. GREEN:
10 BY MR. GREEN: 10 @ Okay. You're talking about a package of information
11 Q Would you state your name and business address for the 11 that is compiled-by the tenure committes which includes :
12 record, please? 12 the application, the Internal and extemal references, ;
13 A My name Is Robert Howse, and my business adcress is the 13 your report and any publications that Professor Hammer §
14 University of Michigan Law School. 4 had? B
15 Q Okay. Is it Professor Howse or? 15 A Yes,
16 A Professor. 16 Q Did it include any documents beyond those?
17 @ Professor, you understand that you've been nominated to | 17 A Yes.
18 represent the corporate entity known as the Board of 18 @ What documents beyord those did it Include?
19 mamu::wofmnmmmnfw 13 A My recoliection is that it also Intudes or would
brii] this daposition? 20 nomally indude a summary of — of teaching
21 A Yes. a1 evaluations,
22 Q Okey. And In that capacity were you ssked to obiain 22 Q Okay. You participated in the actual discussions
2 certain Information to respond to the toplcs In the 23 preceding the vote for or against tenure being awarded
24 Notice of Deposition provided? 24 o Mr, ~ or to Professor Hammer?
25 A T'm not sure that T understand your question, 25 A Do vou mean the discussions of the full tenured facutty?
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Page & Page 8 §
1 Q Yes. 1 THE WITNESS: 1t was an external expert who -
2 A Yes. 2 was consulted by the committee, )
3 q Andin-- 3 BY MR GREEN: : :
4 MR. SERYAK: Counsel, could we Just get — If 4 Q Was itan external expert who - whose evaluation was§
5 we coukd just darify what year you're talking about. 5 ultimately provided to the tenured faculty as a partof [
4 MR. GREEN: 2062. ' 6  thavote?
7 MR. SERYAK: All right. 7 A Througha summary of the telephone conversation that was
8 BY MR. GREEN: 8 contained in part of these written materials that were
9 Q This will all be about 2002 unfess 1 otherwise Indicate. 9 distributed to the faculty.
10 A Yep 10 MR. GREEN: Okay, Was that inciuded in the
11 Q myouraxperlemnaunumdhmuymmberltm 1 materials you provided to me? Because { know there
12 wmmmmmmlmmhmam 12 MSnImhkﬂmextemalreviewsweremere,bLtwiﬁ\
13 tenured faculty members obtain Information from outside | 13 the Identifiers redacted from them,
14 soiirces that they share In these discussions, these 14 MR. SERYAK: I will check that.
15 pmdmmummu,mmww!mkv 15 MR. GREEN: | just want to make sure that It
16 mambers? 16 wasn't limited to just the written reviews as opposed to
17 A Do you mean the Information that is not part of the 17 this telephone conference.
18 record that's distributed? 18 BY MR. GREEN:
19 q Yes. 19 Q Who was the telephone conference with on this end?
20 A Ican'trecall a sftuation of that nature cut of - at & 20D A Myself, :
21 terure meeting. 21 Q Okay. And did you record the telephone conversation?
22 Q And you don't recall that happening with Professor 22 A What doyou mean by record? ;
21 Hammer's appiication In 20027 ‘ 23 Q Did you record it by electronic means of any form?
24 A Any - any, you know, outside Information that was not 24 A The actual conversation, no.
i In material formally distributed to the faculty, no, T 25 Q Okay. Soyou took careful notes?
Page 7 Page S k .
1 resiitty can't. 1 A Yes. F
2 @ Okay. So that the response to number 1 would basically | 2 Q- And did you transcribo your notes to be a part of the
3 be the materials that were provided by the tanure: 3 dossier that was sent to the tenured faculty?
4 committes to the tenure faculty? 4 A Yes. Well, it was simply put into the description that
g A Yes. 5 was sent to the tenured faculty, _
6 Q Okay. And I think youve aiready answered number 2, | 6 Q How was this outside reviewer selected, if you recall? :
7 that information was provided through your committee? | 7 A The - by discussion within the committee.
8 A Thats correct. And mostly it was by reproduction of 8§ Q Was the recommendation of this outside reviewer :
9 theactual letters or reviews. In one case there was §  favorable or unfavorable with regard to Dr. Hammer's ;
10 report of a telephone conversation. 10 application? :
11 Q And would you describe that for me? Who was the 11 A Favorable.
12 telephone conversation between, if you recall? 12 Q Okay.
13 MR. SERYAK: That - [ think the hesitation 13 MR, SERYAK: Counsel, can I just, just for
14 is whether this woukl Involve disclosing an external 14 clarity, if P'm checking something here, was this — my
15 reviewer, And can you answer the question without - ff 15 understanding is this — this was Incorporated into a
16 it's an externat reviewer? 16 report, that went to the faculty?
17 THE WITNESS: Itis 17 THE WITNESS: That's correct.
18 MR. GREEN: We're really going to fight that 18 MR. SERYAK: So lt's not & separate document?
19 cne out, luh? ' i9 THE WITNESS: No.
20 MR, SERYAK: Uh-huh. 20 BY MR, GREEN: i
n MR, GREEN: Then we have got the whole summer 21 Q Oh, I thought that —- didn't you indicate that you hed [
2  todokt 22 summarized -- ;
3 MR, SERYAK: I'm sorry? 23 A Yes, But it's in the dossier,
24 MR, GREEN: We have the whole summar o d0 24 Q Oiay.
2% it 25 A Yeah. With alf of the other reviews and — and relevant
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Page 10 Page 12 B
1 material, 4 basically on plaintiff's application for tenure. And g
2 Q om.nnunwmmmwmmmmonw 3 that woukl fall into my mind in two categories, thase
3 telephone as opposes to having a written review by the 3 who voted against or those who elther didn't participate F
4 extemnal reviewer? 4 orabstined. Do you have information to respond o b
§ A Idon'tknow. Idon't have enough experience, This was $ that particular topic?
6 my first time on the teatre committee. & A No
7 Q Okay. And Itake it this s your first time being a 7 MR. GREEN: Mr. Seryak?
8 corpotate rep In a corporate deposition? 8 MR. SERYAK: We did produce, with the earller
g A Yes. Yes. 4 records that were bate stamped, we did produce 2 set of
10 Q Luckyyou. Whatwasthe reason why thiswasdoneby | 10 notes. ' _
11 talephone as opposad to obtalning & written review from 11 MR, GREEN: Isaw that. I wasn't sure
12 this Individual, if you know? 12 whether or not the notes were compilete In terms of who
13 MR. SERYAK: T just want ko place an 13 voted and which way and which vote, T was hoping that §
14 phjection. I'm nat trying to lead heve. Tt assumes 14 could have actually a Hive witness speak for the
15 that there was no writhen review. 15 University as opposed to some notes by somebody unknown.
16 MR. GREEN: Well, that's true. Let me 16 MR. SERYAK: Well, you can ask. [mean,
17 rephrase, Good point. 17 based ~ you can ask this witness what his recoliection
18 BY MR, GREEN: 13 Is.
19 @ Was there aieo a wrltten review by this individual? 1 MR. GREEN: Okay.
20 A Nao. 20 MR. SERYAK: And you can refer to those
21  Okay. Now, going backto the other question, why ~- how 21 notes. Although I'f represent to you he was net the
22 was It that this ~ this was done by phone as opposed to 22 note taker.
23 obtaining a wittten review from this Individual? 23 MR. GREEN: Ckay. Do we know who the note
24 A My~ 24 taker was?
25 MR. SERYAK: iI'm -- same objection, 25 MR. SERYAK: (indicating).
Page 11 Page 13 ;
1 MR, GREEN: What's the objection? He's i MR. GREEN: Can we tell that at least? E
2 already safd there was no writtan review. ) MR. SERYAK: Yes, Will you - I don't know
3 MR. SERYAK: Oh, did you say no? The answer 3 if you want to ask - I thought maybe you were going to
4 was no tp that? -4 ask some of these.
5 MR, GREEN: Yeah. Yeah. 5 MR. GREEN: I don't care, I would accept
6 MR. SERYAK: Oh, I'm sorry. § your —
7 MR, GREEN: Yeah, I backed up and asked him. 7 THE WITHESS: The note taker was the dean's
8 MR, SERYAK: Oh, I'm sorry, I withdraw that. - B sacretary, and It was Rozona Kelemen.
9 THE WITNESS: My recoffection was that views 8 MR. GREEN: Okay,
10 that we had already received conceming one particular 10 MR, SERYAK: I'm sorry, I didn't —~ I didn't
1 aspect of the candidate’s scholarship showed 1 hear the last response.
12 disagreement between certaln experts, and we thought - MR. GREEN: The note taker was the dean's
13 that this particular individuat might be able to heip us 13 secretary.
14 in our job of coming to terms with same of the 14 MR. SERYAK: Ckay.
15 canfiicting views given who they were. 15 MR. GREEN: Her name,
16 BY MR. GREEN: 16 BY MR GREEN:
17 Q Ohv.&mbwummmuwtwusdmdbvﬂn 17 Q 1n par -- you participated in the discussions and
i8 committes? 18 ultimately the vote, dii you not?
18 A Yes. Andto answes your question more directly, it was 19 A Thatis comect.
X at a lata stage sfter other material had come In and we 20 Q And from the perception you had did you cbheerve ]
21 understood that the Individual was not In a posttion 21 indwidusis who tended to be outspoken against the grant |
22 within the required time frame to write something, 22 of tenure, cestain individuals who were perhaps atthe  F
23 That's my recollection. 23 forefront of -- of that side of the discussion?
24 Q Iunderstand. Okay, Okay. Topic number 3 is the 24 A The - the case generated a great deal of discussion
25 dentity of all tenured faculty whe did not vote 25 both overall views for and against, but much of the
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Page 14 Page 16 §
1 discussion reafty was about people's views of individual 1 A Not— not In my recoliection. He had submitted a - :
vt 2 pheces of scholarship or - and that - that was 3 lot 2 3 - he was on the tenure committee and he submitted a
o 3 of the -- the focus, So #t's = it's sort of hard to 3 dissenting report. And my own recollection was that
4 disentangle, you know, things that people might have 4 I — first of afl, 1 - to be, you know — to search my
5 sald that were very strong views about Individual 5 memory, I'm not sure if he was at both the meetings, but
6 wriﬁngsfmm,vouhww,ynuknow,melrgenmlmll 6 my recollection was that he diin't expand greatly on or
7 judgments. 7 go much beyond the things that he sald in the — In the
8 Q Yeah As I read the notes, to the extent I could nesd 8 writtan dissenting report, and so what he said didn’t
9 mmmmmmm-nmmmh -] really stick out perhaps just because it seemed to
10 be three differem groups of peopie, one group that 10 really conform to alt the polnts that he made in that
11 tended to he very outspolen against Dr. Hammer's abllity 11 document.
12 towrite; one group that ssemed to be critical of |12 Q@ Isee. So he was one of the ~- wera there four members |
13 certain aspects, but you coukdn’t tel from thelr 13 of the tenure committee? ‘
14 discussion whathor they wera for ur against his tenure, 14 A Five
15 andmgmpmnmmmmmhuwﬂﬂm. 15 @ Five. And you were ane of the four who voted or
16 Was your perception along those lines from your vantage 16 recommended in favor of tenure?
17 point? 17 A That's comect
18 A !think maybe it would be even more nuanced than that In 18 Q And Professor Whits recommended against tenure?
19 the sense that, 8s I say, there were people who —~ there 19 A That's comect.
0 were certainly people who had very strong positive 20 Q And I takm i as a member of that committes you had a
21 reactions perhaps to one phece, had serlous criticlsms 21 series of discussions with the other members to
22 of one or two other pleces. S0 it was B very 2 ascartain why they were oither for or opposed to the
23 comprehensive and nuanced discussion, and I just don't 23 award of tenure?
rL think it could be characterized by putting Individuals | 24 A That ls correct.

25 In ohe of those three, those three camps. 25 @ And what Is your bast recollection in those discussions

Page 15 Page 17 [

Q Okay. How about in terms of demeancr, was there any of Professor White's reasons for being opposed to tha

antmated discussion, i we can-use that term, by people award of tenure to Mr. - or Profeseor Hammer?

who were opposed or seemed to be cpposed to his tenure? A Well; I think achually that my recollections are reatly
A There was animated discussion all around. It was a case don't diverge from the; you know, the report that --

where, you know, there are different people had very that he produced, And, so, 1 mean, If you would ke me

different views. And In an institution that's very to summarize some of the points made In that report, I

colleglal like otirs where really these decisions are would be happy to do it. But there was really nothing

made by a body like that, where there are different tiat he — he said in the committee that really did

views strongly held, there Is 3 tendency for the not ~ he didn't write up (n fils — In his report.

discussion to be nimated. well, I mean, he said things, but - but I mean, 1 guess
Q With respect to those individuals who were animated and what I'm saying is that I'm not sure that 1 coukd

oppooedﬂnmlﬂnﬂenun,doawolmlndivlduah Hluminate his views on the —~ against the case for
13 tenure beyond what he says in the written report,

L R B - LS, U N U C e
WO N N A W R

-
e O
- e s
N oW O

13 stand out In your mind?

14 A Stand out by what criteron? 14 Q Was thers any discussion within the committse concerning §
15 Q Good question. Should know better to ask 2 law 15 the points that Professor White mada in his report shout  §
i6 professor questions. 16  other committes members’ views of whether or not those

17 AH rght. Let's do it a different way. Did 17  points were accurabe? '

18 you obesrve the discussion to the extent i involved 18 A Yes.

19 1, White? 19 Q Sothers -- thers was challenge, I take i, among the

20 A Yes. 20 commitiee members to Profassor White's views?

[ d
|34

Q Didl he appear $0 you to be strongly opposed to the award | 21 A Vigorous.
of tenure to Professor Hammaer? 22 Q Okay. Ancd was Professor White at all open minded In the

A Yes, 23 discussion with the other mambers of the committee shout
Q Was he animated in his description of the reasons whiy he | 24 the Issuas that were raised by other committee member?
thougtht Professor Hammer shouid not be awarded tenure? | 25 A Well, as the chair of the commitiee my appraach to the

SEER
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1 whole exarcise was {0 saek consensus. 1 mean, not 0, 1 members to Professor White as counterpoints to his .
2 you kriow, iry and push people, but - but, you know, to 2 criticisms?

3 see whether there was common ground to write a single 3 A 1would say 50, yes.

4 reportmmaslngleremnmendam Ang so if you're 4 Q Okay. Sothere's nothing outside of those reports that

5 golngmtryanddomat,vou'rego(ngtohwetohave 5 occurred within the discussion that to your mind Is of

& discussions to - to see whether you £an reconcie views 6 any significance in the decislon making process? :

7 and perspewvesmataredﬁfermt. 7 A No, notthat I can recall. I think it all really got,

8 Q Right 8 you know, written up in those -- It those, you know,

9 A And, you know, Professor While participated in those 9 reports. | mean, there was discussion that, you know,

10 discussions in a respectful and — and collegial way. 10 and - used more In formal, you know, [anguage and so

11 And ulimately, though, you know, 1 and others who 11 on. But the substantive points ended up getting

12 tooked at the fite differently were not able to persuade 12 recorded In the — in the reports even though, you know,

13 him to ~ to participate in our majority recommendation. 13 in somewhat more formal and nuanced language:
14 Q If you could boll down his oppasition to one of two 14 Q Right. During the course of the committee meetings, was §
15 sentences, what woukd you sy or describe struck you as | 15 there ever any discussion whatsoever of Professor :
16 tha main point In his opposition, viewing not just the 16 Hammer's sexual preference?

17 report but your discusslons with him and the committee? [ 37 A 1t was not mentioned.

18 MR. SERYAK: You're asking for this — for 18 Q@ How sbout diring the faculty meetings at which his

L] the deponent's cpinlon? 18 tonure application was considered in 20027

20 MR. GREEN:; Yesh. His view. 28 A Yo my recoliection It never came up.

21 MR. SERYAK: Right. 21 Q Ail fight. Outside of thoca meetings have you ever

22 BY MR. GREEN: 22 heard it discussed by Professor White? '

23 Q Yeah. 23 A No.

24 A I-well, I could —1I really have IRtle (o say on 24 Q Have you ever heard it discussed by any other professors
25 his — I think that he was blunt In the sense that he 25 tenurad faculty?

Page 19 Page 21 k

i wrote up, you know, a set of points in his, you know, 1 A Yes, 3

2 dissent that - 2 Q Canyou tell me who?

3 Q Right. 3 A No. Well, I~ I-Tdon' have a distinct rec

4 A - that achially stated exactly that and which was 4 recollection, but, you know, somebody, you know, must

5 responsive In some sense to those who found strengths In 5 have, you know, mentioned it to me at some point when I

6 the file. And he served again by saying thare are 6 joined the facutty or pointed It out and - and maybe in

7 strengths In this file and - and weaknesses, I'm less 7 & discussion of, you know, what his family situation was

8 impressed by the strengths and more by the weaknesses 8 - or something.

9 than the other members of the commitiee. And he went 9 Q@ Ukmy,

10 through, s 1 recall, a discussion of some of the 10 A Asafact

11 letters that came in and why he felt he wanted -~ he 11 Q Right. No, I understand.

12 wanted {0 rely more on say some of them rather than 12 A But that was 5o long ago, I mean, six years ago; but

13 others or some were more credible or some were more 13 it's not - it's not something that was a sort of In my

14 probative of the Issue of whether the scholarship met 14 experience ever, you know, a common matter of

15 our tenure standard. But all this is I think guite 15 conversation.

16 succinctly outhined in his ~ if his dissenting view, 16 @ No, I understand. And it wasn't tha type of thing whore

17 And | don'trecalt that there was anything that, you 17 assoon as he left the faculty lounge everybody started

18 kniow, he sort of saki or responded to us orally that he 18 buazing about R?

13 didn't ulttmately write up i that view. 19 A No. £
20 @ Okay. And would it be fair to say that from your 20 Q Okuy. Butit was something you were macde aware of when
21 recoliection of the discussions that you had with 21 youcame on the facuity?
2 Professor White in these committes settings that the 22 A By someone, yes.

23 majority report and recommendaticn that was vitimately | 23 Q In 3 friendly manner, not in an offhand manner?

24 submitted to the faculty contained the varicus points 4 A Yes. Itwasa friend of his.

25 that you tried to make along with your other committee {25 Q Okay. Alf right. Okay,
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DEPOSITION OF: ROBERT L. HOWSE

February 1, 2006

Page 2 Page 4 |k
"1 REPORTED BY: Sandra K. Harrison, CER 3193 1 Ann Arbor, Michigsn
Network Reporting Corporation 2 Wednesday, February 1, 2006 - 11:02 am.
2 Certified Electronic Reporter 3 REPCRTER: Please raise your right hand. Do you
1-800-632-2720 4 swear or affiem 10 tell the truth, the whole truth, and
3 5 nothing but the fruth, so help you God?
4 8 MR_HOWSE: [ do.
5 7 ROBERT L. HOWSE
6 8 having been ¢alled by the Plaintiff and sworn:
: 9 EXAMINATION
9 10 BY MR.GREEN:
10 11 Q Professor Howse, your deposition -~ actually, the corporate
11 iz deposition of the University was taken before and you were
12 13 nominated as the winess to appear on their behalf. You're
13 14 now appearing on your own behalf as a deponent. Do you
14 15 understand the difference?
15 16 A Yes, Ithink [ understand the difference.
16 17 Q Okay. Iwon't go through the background guestions that we [
17 18 did the last time. We'll just skip right to the heart of :
18 13 the matter. You were the chair of the committee for Peter
: ; g 20 Harmer's tenure issue in the year 2002, were you not?
21 21 A That's correct.
22 22 Q  You were not on the committee in the year 2000; correct?
23 23 A {wasnot.
24 24  Okay. Do you recall considering the issue of tenure for
25 25 Peter Hammmer in the year 26007
Page 3 ' Page 5[
TABLE OF cor-ﬁlég'rs 1 A Ido
2 @  And was there one or two meetings in 2000 for the purpose
+ Damitionty M. Sek 1111 50 3 of the tenured faculty to consider that issue?
Fxarmination by Mr. Green. ...ovoevneen L 4 A Well, I can't remember distinctly whether there were two. ;
. 5 It's our normal practice, and 1 do remember the meeting at '
4 BXAIBIT N 6 which a vote was taken, and normally that would be a second ’
% Deposition Exhbit ) marked . veeen oo o 7 meeting.
3 {e-mall exchange; UM 2988) 8 Q Okay. Andthe vote that was taken, do you remember the
e JorualACr e YAPPA 2 P9 proposition for which the vote was taken?
N 1»:)?:;:3 r:'b:h“?:[i; : mcg e iJM_ 270 110 A Wel!,.a's I recall, there were a number o_f pos'sible
Deposkion Exhibit 4 marked ... .covone 26 11 propositions that were put to the faculty in this
1 nep(:s::: gﬂm ‘.fiﬁif 3“ 127) ....... n 1z particular case. And the vote [ remember was on, you know,
12 (el exchange: UM 4323-0331) 13 the proposition to give Professor Hammer as it were another
Deposition Exdibit é marked  ...ooiiiianes 3s 4 <
14 {e-mmail exchange: UM 3567-356%) 14 hearing in a couple of years.
s T e M " 15 Q Okay. Do you recall whether or not there was ever a vote
pg | Peoson Bt meked B 16 on the proposition of whether to grant or deny tenure in
attachment; LIM 0694-0701) 17 the year 20007 _
Y Dm:::::ﬂ E:Tf" ﬁf@'ﬁfﬁ?’» Fioweee, 1 é's}di:'tfni 3930} 18 A Idon'trecall whether that actually went to a vote or H
18 Dwféﬁwﬂf-mf ‘3’:;';?2&3;}‘155 """" “ 19 whether there was a straw vote. [was quite new to the :
19 Deposhion Exbibit |3 narked, ...ovo- e se 20 faculty at the time, actually, [ think it was probably the
20 Dcp{:;d":ﬁ ﬁ%ﬁmﬁﬁ@f md Hm?:x) 21 first tenure meeting I attended, :
i, (el to Howss from Hamnr, 1615:01 it 22 Q  Allright. What are your arcas of expertise?
Deposition Exhibit |3 rarked. . .oovooe s so 23 A Now, I mostly write on intermational trade, investment, and  §
b (c-mait exchnge brwoen Howse nd Faries) 24 financial faw; and I also do some research and writing in 3
24 25 tegal and political phitosophy. When I was at the 5
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Fage © page 8§
{ g 1 University of Toronto, | also worked on sdministrative law, 1 ultimately submitted fo the conmmitice for distribution to :
R constitutiona] Jaw, and regulatory theory. 2 the tenured faculty?
3 Q  When were you at the University of Toronto? 3 A Afler he had drafted it?
4 A Between 1990 and 1998, 4 Q VYes.
5 @ . Coming forward to the year 2001, were you asked to chair 5 A Ibelieve I had some e-mail correspondence with him or -
6 the committee for the tenure consideration of Peter Hammier 6 and perhaps also a discussion after the first — afler he
7 thar was to take place in early 20027 7 sent me the first version of the report. But1 did not
8 A | was asked to chair the tenure committee for that year 8 engage in a very extensive discussion with him.
9 which would have considered his case as well as some third 9 Q  Soit was not the type of input that you had with Professor
10 year reviews, 10 Malamud?
11 @ Isece Third year reviews are typically referred to as mid 11 A That's correct, In many respects, Professor White's report
iz term reviews? 12 reflected views that he had essentially firmed up during
12 A Yes, they might well be. Yeah, 13 our committee deliberation, and it was, in fact, quite a
14 Q So Peter Haromer's tenurc report then was the only report 14 ¢lear record of, you know, the concerns and arguments that
15 generated by your committee with respect to whether or not 15 he had raised during the commitiee discussions. So I
16 to recommmend or deny tepure? 16 wasn't, shall | say, surprised by it end 1 thought that he ;
17 A Yes; thal's my recoliection. 17 had cormmunicated his view of the case quite lucidly, :
18 Q Allright. And the other members of your committee were J. 18 generally speaking, in the report. Sol only had minor F
19 . White, Deborah Malamud, Mathias Reimann, and who was the § 19 suggestions to him,
20 last? 20 Q@  Did you ever refer to his position on tenure or his

21 A Tom Green. 21 cormitment to his position on tenure as reflecting his
22 Q Tom Green, I'msomry. And as I recall, you and Professor 22 intransigence on the issuc?

23 Green and Professor Reimann all voted in favor of tenure 23 A Nao. I think that would have been not a good way to conduct
24 and concurred in a majority report? 24 a committee. In other words, at the outset of our
25 A Thatis comect. 25 deliberations, definitely I think my goal was to try and
Page 7 Page 9 3

3. @ And you wrote the majority report? 1 come to a consensus and to not impose on anyone a view that :

2 A With their assistance. It was a joint work product. 2 they couldn’t honestly in good conscience hold, but try and

3 Q Right. And Deborash Malamud wrote a concurring report, but | 3 talk through the issues and differences on how we read the

4 separaie? 4 record, and ultimately to try and get a consensus, And as

5 A ‘That's correct. 5 the cornmittee chair, you know, obviously T would probably

6 ©Q  Andas recall in reviewing e-mails, you made various 6 try and get a consengus towards my own just overall view of

7 suggestions to her and, in fact, had some discussion over 7 the case while respectfully taking into account, you know,
-8 her criticisms prior to the time that report was submitted 8 other points of view,

] to the tenured faculty? 9 Q Right.

'1¢ A That's correct. _ 10 A So, you know, we had dlscussmns and those, you know, who £
11 Q  Similarly, J. J. White wrote a dissenting report. Did you 11 were more favorable in the way that they read the record :
12 have input in the same nature that you had with Deborah 12 definitely engaged with Professor White through the
13 Malamud with Professor White? 13 process, and at some point it was clear that he was
14 A Well, after — by the time -- T made some suggestions when 14 definitely going to take a dissenting view and that he
i5 the report was drafted 1o Professor White for revisions as 15 would be writing a report along those lines. Soifthe
16 1 recall, but by that time | had come to understand his 16 word "infransigence" was ever used, I think it would have

17 position on the case 1 thought quite clearly. In the case 17 been used entirely without a pejorative context. In other
18 of Professor Malamud, frankly, 1 had some time -- some 18 words, that we had meoved to a point where it was clear ;
19 difficulty understanding her view that she was coming to 15 enough what views were held on the committee that we could &
20 the same rosult through an alternative form of reasening. 20 start drafting the various reports. '

21 And it was out of that concesn that 1, you know, pressed 21 Q lunderstand. Fair enough. In your discussions with
22 hier on a number of occasions as to the particular way in 22 Professor White concerning his position on Peter Hammer's
23 which she was explaining her view of the case. _ 23 tenure, did you discuss the role, if any, that the internal
24 Q  And if we can refocus again on Professor White for a 24 review written by Omri Ben-Shahar played in his arriving at..
25 momcnt Did you discuss w1th him the report that he 25 his conclusion?
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Page 18 Page 20k
{. 2 THE WITNESS: Yeuh; yeah. 1 A No, Apart from, you know, the committee being guided by :
“j“2 Q  And after all of the reviews were collected by the 2 the faculty's guidelines on tenure, no.
3 committee, 1 take it the committee itself -+ the members of 3 Q  What was your undersianding of the weight to be accordcd
4 the committee itself read all of the articles available to 4 cach component?
5 them? 5 A Well, the -- [ think the answer with respeet to service is
& A Yes, the committee did. 6 fairly obvious. -k
7 THE WITNESS: If I could just - can I go back to 7 MR. SERYAXK: Just tell him your understanding of
8 the previous answer for a second? 8 the way - try to answer the question,
g . MR. SERYAK: Ifyou feel you need to, I think you 9 MR. GREEN: Heis.
10 answered it, 10 Q Goashead.
11 Q  Ifthere's something that needs fo be explained, sure. 11 A My understanding is that tenure depends upon meeting a
12 A Only that] would say that there might be some pieces in a 12 certain standard both with respect to teaching and service,
13 file that would be in different reas of the faw, and 13 Q Right. Let's go back to the question. I guess ~
14 therefore you might have a reviewer who would review only a 14 A Inother words, it's not a trade-off.
18 piece in their area. So I -- and that might come 15 Q So you have to meet a standard with respect to each of the
16 legitimately out of the committee. So [ didn't wish to be 16 . three elements considered for tenure; correct?
17 suggesting that -- that it would never be the proper 17 A Yes.
18 strategy to ask a revicwer to review only a particular 18 Q  Aliright, Fair enough. And each standard is independent
19 picce o pieces. 15 ‘of how one views any other standard?
20 Q@ Understand. And, again, the committee itself reviewed all 20 MR. SERYAK: Object to the form of the question,
21 of the literature available from Peter Hammer? 21 @  Youcananswerit. You can answer it, '
22 A All the literature that was submitted within the time 22 THE WITNESS; Should f answer it or —
23 frames for the tenure process. 23 Q Ofcourse, yeah.
24 Q Okay. And there was some issue, was there not, at least 24 MR, SERYAK: If you under « well, if you
25 between committee members whether the comminee wastodoa |25 understand it. T object to the vagueness and the form of
Page 19 Page 21[
; de novo review of all of the writings of Peter Hammer that 1 the question. If you understand that question — I just —
2 was available for the process as opposed to simply going 2 go ahead. I'mnot sure what you're answering.
3 back 1o the year 2000 and reviewing 2000 forward? 3 A Yeah. {also would find it difficuls to answer without
4 MR. SERYAK: Object for lack of foundation. 4 more precision as to what you're suggesting.
5, Answer it if you can, 5 @ [I'mnotsuggesting anything. 1 was asking you a
6 Q You can answer it. 6 question -
7 A I-- it wasaquestion of - that I, you know, had for the 7 A Orasking.
B dean initially and, you know, how are we going to do this? 8 Q - but whydon't you explain then where your difficulty is
9 And ! think everyone, in my recollection, agreed that the g with the question and 'l try and-explain it?
10 proper approach was to start with a new file and review 10 A Well, let's go back to my previous answer, which was that
11 everything de novo. 11 my understanding of the tenure standard is that a candidate
12 Q  Allright. 1z must meet a certain standard both with respect to teaching
13 A With the exception of the teaching and service. So with 13 and scholarship and service. '
14 respect to the teaching and service, there -- well, 14 Q Right
15 there - you know, there was some reliance, at leastin the 15 A And then | wasn't sure -~ I thought that was a clear
16 case of the teaching, 1 believe, on what had happened 16 answer. '
17 before, and Peter Hammer himself accepled that; in other 17 @  That was a clear answer. And my question to you that -
18  words, that we -- you know, that there was not & problem in 18 foliowed was: In considering each of those elements, s it
19 not starting from scratch there. But on the scholarship 19 appropriate to view another element to see whether it was
20 that we would start again reading the file as a whole with 20 well beyond the standard in deciding on any given standard?
21 NEW reviewers. 21 In other werds, can you look a: service to see whether it’
22 Q  Okay. And was there any discussion between yourself and 22 was well beyond the minimum required for tenure
23 the dean or yourself and Evan Caminker respecting how much [ 23 determining whether or not the amount by which the service
24 weight was to be accorded each of the three components on z standard was exceeded may influence a vote with respect to,
25 the tenure issug? 25 for example, thc teaching standard and whether that was !
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Page 22 " Page 24k
- met? 1 submitted the commitiee report to Peter Hammer for his
i“2 A Thatisnot how | as a member of the faculty would proceed | 2 _comment, or am [ misunderstanding that?
3 n understanding a tenure case. 3 A Idon'tthink that's what we do, no.
4 Q Okay. Your reading of the standards for the granting or 4 Q Tsit the reviews that are submitted to him for his
5 denying of tenure don't permit that, do they? 5 comment?
6 MR. SERYAK: Asked and answered. Go ahead. 6 A Theyre -~ a redacted, you know, version of the reviews is
7 Q  Youcan answer it 7 submitted. By redacted, what that means is that the ideas
& A |believe I've answered the question, 8 of the candidate should be able to, you know, comment on
9 @ Iwantyou toanswer it now. 9 any adverse or negative remarks in the reviews. So those
10 MR, SERYAK: Answer it again. 10 are redacted a provided to the candidate, the externai
11 Q Because I don't agree with counsel's objection, so I want 11 TEViews,
i2 you 10 answer it. 12 Q  The negative remarks?
13 A My belief is that if a candidate has not met the standard 13 A Yes
14 for either teaching or scholarship, that it would not be 14 Q@ Sonone of the positive statements are provided to the
15 possible under our guidelines to grant them tenure. 15 candidate prior to their being submitted to the tenured
16 Q And then getting back to my original question is that 16 faculty?
17 because each element must be satisfied independent of the 17 A No _
18 other? 18 Q  And the committee decides what is a negative remark and
19 A Yes, 1% what is not a negative remark?
20 Q Thank you, 20 A Yes.
21 A . And that's the way we -~ if you look at the way the 21 Q  Allright. Is there a document that exists that containg :
22 " committee makes its report, we look at each independently. | 22 the redacted remarks that were submitted to Peter Hammer
23 Q Okay. And with respect to each element of the tenure 23 for his comments? 3
-24 consideration that you went through for Peter Harmmer, | 24 A It should exist.
25 take it that you believe Peter Hammer passed the mark, so 25 Q  Should it have been a part of the tenure file?
Page 23 Page 25 F
to speak, without any qualifications with respect to 1 A No,[don't believe so.
2 teaching, service, and writing? 2 Q  Who was responsible for determining which of the remarks to
3 A Thatis correct. 3 redact = or, I'm somry, which of the remarks to submit to
4 Q  Okay. 4 Peter Harnmer for his comment?
5 (Deposition Exhibit 3 marked) 5 A Ttwas myself in consultation with members of the
6 You now have Exhibit 3 in front of you which appearstobe | ¢ committes.
7 an e-mail that was sent by you to Peter Hammer the day 7 Q  And when that was submitted, was it submitted by e-mail or
8 following the tenure vote. Do you recognize this? 8 hard copy?
9 A Yes, [do 9 A  Knowing how L operate, probably it was by e-mail.
10 Q Is there anything in this that was sent purely to assuage 10 Q  Aliright. Would you have copied anyone other than Peter
11 Peter Hammer's feelings irrespective of whether it was 11 Hammer knowing how you normally conduct yoursetf?
12 true? 12 A It's possible I would have copied the dean, but no one
13 A No. ) 13 clse - or the dean's secretary just because maybe Julic
14 Q AMright. Soeverything in this is true? 14 would have been the person who would have been the conduit
15 A Yes 15 to Peter Hammer, but 1 can't think of anyone other than
16 Q  And you actually felt this way? 16 Jeff Lehman or Juliec Rooney that [ would have copied it to.
17 A Yes, very much so. 17 Q Okay. And at some point you received a response from Peter
18 Q  And you feel this way today? 18 Harvmer?
19 A Letmeread it once more. 13 A Comect,
20 MR. SERYAK: Take your time. 20 @  And you had some concerns about the tone of the respanse;
21 Q Goahead. 21 correct?
22 {Witness reviews exhibit) 22 A Yes
23 A Yes ' 23 Q  And you gave Peter Hammer your good counsel and advice on
24 Q  Okay. Now prior to the tenure committee meetings inthe {24 your impressions of the response?
25 year 2002, as | understand the procedure, you first 25 A That's correct. _
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Page 42 Page 44 |
the tone of it, or -- | mean, what are you -- 1 raise issues about the majority of the report, and I was
Q  The tone of it? 2 happy to be responsive. But | was — but, you know, at the
A Yes 3 same time [ think [ really hoped that maybe we would be
Q  The type of interplay back and forth — 4 able to avoid the outcome of having her write a separate
A Yes. 5 concurring report if we went back and forth enough on some |
Q -~ over the substance of Peter Hammer's tenure file? 6 of these issues, '
A Yeah. That would have been characterisiic. Yeah. The 7  Okay. Looking at the final three paragraphs of this
substantive tonc and so on, yeah. 8 particular e-mail — actually, the Jast one and the third
9 Q This is not unusual in terms of the communications ~ k) from the last one —- not the one that begins "my current
10 A Nojno. 10 sense™ -~
11 Q@ - you had with Deborah Malamud on that topic? 11 A Sothe beginning, "Fingliy"? -
12 A No; that's correct. 12 Q ‘“Rinally," yeah.
13 Q  And would you say that your communication with her was 13 A Yesah.
14 fairly open? 14 Q "Finelly" — skipping the next one, and then going to
15 A Yes. | would say my communication with all the members of | 15 *Also," Take a look at those.
16 the committee was of an open and direct nature. 16 A Yes. o
17 (Deposition Exhibit 9 marked) 17 @  First with-tespect to the paragraph beginning "Finally,” do
18 Q  And Il show you Exhibit Number 9, which appearstobean |18 you believe -- I'm sorry, do you agree with her anaiyéis as
18 e-mail dated January 23rd from Deborah Malamud to you 19 she has it there in terms of what is required by the
20 regarding some quick comments. 20 standards for tenure?
21 A Right. 21 MR. SERYAK: I'mgoing to object to the form
22 Q  Take a mament to look at that. 22 of the question; lack of foundation,
23 (Witness reviews exhibit) 23 Q  Youcan answer it. You can answer it.
24 A Okay. I'veread it, again. Yes. 24 A Can you point me more presisely to the proposition you're
25 Q  Now, if you look at the third paragraph, she scems fo raise 25 asking me whether | agree with or not? . ,I
Page 43 Page 45 ',
some question about whether or not in the report we -~ "we" 1 Q All of the propositions contained in that paragraph?
meaning the committee — should disclose what was said to 2 A Well, the first two propositions really simply recite
each of the reviewers? 3 language in the tenure guidelines. So, yes, [ ~ the - we
Right, 4 have to look at whether there's a significant contribution
And she had some concerns about whether or not the tenured | 5 to scholarship and whetlier the work demonstrates the high
faculty might misunderstand what the reviewers actually 3 intelligence, care, and perception required, And then she
had; correct? 7 §ays,
Right, 8 "1 think most of my concerns with the work go to the
And [ take it that in your discourse with Deborah Malamud 9 question of care, and I have to decide whether the
not only were you having input into her thought processes 10 kind of shortfalls of care I sec in his work preclude
as reflected in her concurring report, but she was still 11 tenure even if those in the community who need to use
having input into the majority of the report as well? 12 the work find it makes a contribution either despite
Well, it was my hope unti, you know, it — until she 13 or, in some cases, without recognizing the flaws of
34 stated absolutely categorically that she could not sign on 14 the work.”
15 1o the majority of the report, that through this dialogue 15 Q Okay. Now, with regard to that, if the perception is that
18 eventually we would be able to produce 4 single report, and 16 there is perhaps not as much care demonstrated as one might
1 that we would have addressed enough of cach other's 17 want on a lenure commiutiee; for example, if the work was ’
18 concerns that we would have been able to produce one report | 18 nonetheless found to contribute -- make a significant
19 in favor of the recommendation for tenure and then there 15 contribution 1o scholarship and demonstrates high 2
20 just would have been Professor White's dissenting report. 20 intelligence and perception, does the standard permit you :
21 So it was with a view to the continuing effort to possibly 21 1o pass the tenure cai:didate on that basis?
22 get some kind of single positive report from four members 22 A No. My reading is that there has to be & significant .
23 . of the comrmittec that these exchanges were taking place. 23 contribution, and that the candidste has to dernonstrate -
24 Also, T felt that even if she did write her own report, it 24 high intelligence, care, and perception. :
25 was only reasonable that she should have an opportunity to 25 @ Andl take it that your opinion was that in this instance :
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Page 50 Page 52
MR. SERYAK: I could have just a couple of 1 MR. SERYAK: I'm going to object to the form and '
minties? 2 lack of foundation.
MR. GREEN: Sure, 3 Q  Youcananswer.
(Off the record) 4 A No,Inever saw that list.
(Evan Caminker present) 5 Q Had you been aware that he objected to Elhauge being a
(Deposition Exhibits 11 through 13 marked) 6 " veviewer in 2000, would you have selected him in 2002?
MR, SERYAK! On the record. 7 A I mightstill have selected him given that his statement
EXAMINATION 8 was unequivocal, to my eyes, in the e-mail in Exhibit 13
9 BY MR. SERYAK: g that there was, quote, unguote, no particular individual
10 Q Professor Howse, could you take a look at what's markedas |10 that he felt we should not ask.
11 Exhibits 11, 12, 137 11 MR. GREEN: Nothing further,
12 A Certainly. 12 MR. SERYAK: Thank you.
13 (Witness reviews exhibits) 13 {Deposition concluded at 12:40 p.m.)
14 Q  And without at this point getting into the substance of the 14 -0-0-0-
15 contents, just what form of communications are these? i5
16 A This is e-mail correspondence between myself and Peter 16
17 Harmer, 17
18 Q  And as part of your role as chair of the Evaluation 18
|19 Committee, did you invite Peter Hammer to provide you with |19
20 the names of reviewers or the identities of individuals 20
21 whom he did not want to participate in his tenure review? 21
22 A Thatis comect. And that is contained in the c-mail at 22
23 the bottom of page 1 of Exhibit 11, dated 10/18/01. 23
24 Q  And did Peter Harrmner respond to your invitation? 24
25 A Yes, he did. 25
Page 51
Q  And what exhibit did he respond?
2 A Hisresponse is Exhibit 12,
3 Q Anddid you rely on his response and the committee's wotrk
4 with respect to soliciting extemal reviewers?
5 A Yes. We solected a significant number of reviewers that we
6 approached from his list.
7 Q  And didhe identify by name any individuals who he did not
8 want the committee to contact?
5 A No. InExhibit 13, he writes an c-mail to me, daied the
10 20th of October, 2001, "Thete are no particular individuals
11 that 1 would list as persons not to seck outside review
12 Jetters from." And then he gocs on to say that he has
13 concerns about types of reviewers.
14 Q Meaning the area that they specialize in?
15 A  The kind of schoot of thought or methodology that
.16 characterizes their work,
‘17 Q  Thank you,
18 MR. SERYAK: That's all I have.,
1¢ EXAMINATION
‘20 BY MR. GREEN:
21 Q Who suggested Einer Elhauge as a reviewer?
22 A [did
23 Q  Were you aware that Einer Ethauge had been struck from the
24 list in 2000 that had been provided to Peter Hammer?
25 A No. .
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