e Al e T TR
.“_-__ .

January 26, 2006 *

Page 28
1 that Peter Hammer failed on both accounts?
2 A Idon't know thatI didn't break it down that way. I mean,
3 ultimately it's a final judgment on tenure, and I don't
4 think I -- I don't recait, you know, putting it in separate
5 boxes.
6 Q Okay. Butasyousit here today, thinking back on it --
7 1et's take them one at a time. You've already indicated
8 that you thought his writing was flawed, 50 I think we
8 can -
10 A Yeah.
11 Q - atleast for our purposes agree that one of the reasons
12 you decided to vote against tenure for Peter Hammer is
13 because you thought his writing itself was flawed?
cline a'galnst. Tdon'tknow |14 A  Uh-huh (affirmative).
't tell,' but I was inclined 15 Q  Cormect?
' 16 A That's correct.
17 Q  Alrght. Now, with regard to the other part of the
18 equation that you've identified, what did you think of him
19 persanally In terms of his potential to do significant work
20 in the field?
21 MR. SERYAK: I'm going to ohject to the form of
22 the question,
23 Q  You can answer.
24 MR. SERYAK: I mean, that does mischaracterize
25 his testimony.
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ey left me believing that this was a question on 1 Q  Youcan answer the question.
reasonable minds could differ. And I think they gave 2 A Ithoughtit was not sufficiently likely that he would be a
a mé support in feeling that mine was a reasonable view. | 3 sufficiently good scholar to justify an award of tenure.
d whlch reviews, (n particular, made you believe your 4 Q  Okay
pinion was reasonable? 5 {Deposition Exhibit 3 marked)
As best I recall, Elhauge and Blumstein. There may have 6 I show you what's marked Deposition Exhibit Number 3 and
't heen others. 7 ask you If you can identify that?
E Q  Letmeaskyou: When you're analyzing the writings of a 8 (Witness reviews exhibit)
1 feilow faculty person for the purpose of voting on tenure, 3 A 1don't rememberitall. I mean,Isee -
are you looking at the writings to determine whether those 10 MR. SERYAK: Wel!, just take your time and look
wiritings In and of themselves are significant, well- 11 atit.
written, contributive of the law in some Important fashion, 12 A Isee on the face of it it's a message from outr Public
ar are you looking at the writings to analyze whether or 13 Relations person asking me to help out with a media
not the person behind them has the capacity to turn out 14 request.
truly remarkable work? 15 Q  Okay. And your reply to that Public Relations person;
MR. SERYAK: T'll just object to the form. l6 correct?
! .Q You can answer. Or some cther purpose? 17 A Was suggesting three peaple who -- three colieagues who
‘A ¥'m looking at the writings in order to form my best 18 might know something about it.
Judgment as to whether the candidate has satisfied our 19 §  Okay. Now, the date of this particular e-mail, at least
tenure standards, and my understanding is that we're meant | 20 from the printed copy, would be February 18, 20027
to assess both the writing that's in the file and the 21 A Uh-huh (affirmative).
' potential for being a leading scholar in the field. It's 22 Q  And according to my recollection, that would be close to
' suppose to be somebody on the way to becoming a leading 23 the second meeting on tenure and after the first meeting on
.+ scholar in the field. 24 tenure for Peter Hammer; correct?
. -Okay. And was it your opinion before the 2002 tenure votes 25 A If you tell me that's according to your recollection, I'll
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of 11:45 a.m., be the document that you had referenced to 1 A Ihavenot
n the prior exhiblt, namely, the fact that you had written 2 Q Al right. You consider yourself a good teacher?
to-Colker, Dressler, Gallanis, and Spindelman at Ohlo 3 A Ithink I am. Opinions differ on that.
State? 4 Q Okay. Angd then you say, "So it comes down to scholarship"?
I'm sorry. I missed the beginning of the question, but, 5 A Uh-huh (affirmative).
yeah, that's the -- that's the message thatIhadwritten, | ¢ Q  Right?
50 ~= 7 A Uh-huh {affirmative).
Okay. So the record Is ciear, then, ] was produced a copy 8 Q  Was that your way of letting them know that scholarship was
of the document you had referenced to. 9 the undeing of his tenure application at the University of
Right. 10 Michigan?
Unfortunately, the date appears to have been clipped, but 11 A Idon't know thatl wanted to let them know that that was
uﬁfs probably because the heading was so long. 12 the undoing. I thought I was limited in what I could say
Probably so, yeah. 13 and clearly they were going to have to, as I said, exercise
bkay. With regard to Exhibit 7, fair to say that the 14 their own judgment.
observations you make are all trug? 15 Q@  Well, aren't you reaily trained to tip them off here that
4 think that's falr to say within the context of the fact 16 the probiem that undid his tenure application at the
utat I'm trying to help make a sale. 17 University of Michigan was his writing and you falrly
eII you weren't trying to mislead these people, were you? 18 observed that, you know, minds might differ and you'd have
| ﬁrasn‘t trying to mislead them. I was trying to interest | 19 to make your own judgment. Isn't that really what you're
them In him and I was trying to emphasize factors why I | 20 saying in this e-mail?
thought they ought to -- ought to hire him. 21 A Iwas not trying to tip them off to anything. I was trying
Well, you say he's a terrific guy and an excellent 22 to say what I felt I couid in support of Peter's candidacy.
colleague; is that true? 23 Q@ Do you believe that by telling them -- and I'm quoting --
Yes., - 24 so it comes down to his scholarship. On that, opinlons
--You indicate that in the tenure process you looked at 25 differ and you can exercise your own judgment, closad
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scholarship, teaching, and service. I assume that's true? 1 quote, that you were not trying to indicate to them that it
Uh-huh (affirmative). 2 was his writing that was a problem?
Right? 3 A The difficulty that I'm having there is that you're
Uh-huh (affirmative). 4 suggesting that that was the message that I was trying to
His service has been obviously exemplary and extraordinary? 5 convey, and I think I was writing it from the other end. I
Uh-huh (affirmative). & was saying as much as I could in support, and then leaving
Is that true? 7 it to them to exercise their judgment, which could well
Yas., 8 differ from mine,
MR, SERYAK: Walt for the question and then try 9 Q Right. Did you think you were violating the rule of
to say "yes" Instead of “uh-huh.” 10 confidentiality in the tenure process, in particular the
THE WITNESS: Oh, sorry. Right. Okay. All 11 tenure meeting contents, by disclosing that much to these
right, 12 people at Ohio State?
'I'l'lat's right. 13 A Idida't think so, because I was trying not to reveal what
“And then you say, "Most notably the founding of a legal 14 happened, and I say it's not teiling tales out of school to
&&ivices program In Cambodia.” That's true? 15 say this much, This is a very delicate situation in which
That's true. 16 we have denied tenure and I'm trying to persuade respected
"HIS teachlng 1s universally regarded as terrific”; is that 17 scholars at another school that they ought to consider him
18 for a lateral offer. So I was trying to do what I could
b 19 within those confines to support Peter, and so I was saying
Py «Q?g"‘” favorable reviews of the teaching. "Universally” 20 things that I felt were fairly obvious on the record, on
180 Pflttv strong word; "terrific” is a pretty strong 21 the -- just from the, you know, externals.
b_ut his teaching was highly regarded, 22 Q Okay. Now, you indicate that you were trying to be
[gdicate, "] beileve, won two teaching awards here"? 23 supportive of Peter before and after the tenure vote in
24 2002 by wishing him good luck beforehand, by writing a
25 letter such as this afterwards; right?
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