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L INTRODUCTION

This case arises out of the denial of Peter Hammer’s application for tenure at the
University of Michigan Law School in 2000 and again i 2002. In both instances, Hammer
failed to receive favorable support fiom two-thirds of the tenured faculty participating in the
decision which was needed for a tenure recommendation 10 the Board of Regents. In both
reviews, Hammer did not receive tenure because his written scholarship did not satisfy the
standards of the Law School. Plaintiff was given timely notice both orally and in writing that he
had been denied tenure and that the 2002-03 academic year was his terminal year. Plaintiff
nonetheless asks the Court 10 award him reinstatement to the University of Michigan Law School
and to guarantee him lifetime employment with full tenure rights and privileges. In so doing,
Plaintiff urges the Court to ignore the fact that he undisputedly had actual notice that his
appointment would not be renewed and to disregard the academic judgment of the Law School
that Plaintiff’s scholarship did not meet its standards.

Hammer alleges in Count 111 (Breach of Contract) of his Complaint that he was not given
notice of non-reappointment before his last year of employment and that because he was
employed at Michigan for a total of eight years, he could not be terminated without being
afforded a hearing under Regent Bylaw 5.09 (Complaint 4 54-56). Hammer asserts that his
sepuration from employment without a hearing held pursuant 10 Bylaw 5.09 constitutes a breach
of contract (Complaint Y| 56). There is no genuine issue for trial that Hammer had actual notice
of tenure denial and of non-reappointment that satisfied the University’ own guidelines. Even
without the notice he clearly received, Hammer was not entitled to a hearing under §5.09 of the
Regents Bylaws until after he had competed eight years of employment in a tenure track
position, L.e. in his ninth year. 1U1s undisputed, however, ‘hat Hammer accepted employment
with and contractually bound nimself to teaching at Wayne State University before completing
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the eight years. Even though Hammer's appointment at Wayne commenced before beginﬁing a
ninth year at Michigan, Hammer moves the Court to reverse the academic judgment of the Law
School faculty regarding the quality of Hammer’s scholarship and to award him the job
protections of tenure. Courts have consistently recognized that in the academic setting courts
have afforded universities broad discretion in the administration of their internal affairs and do
ot to substitute their judgment for that of academic decision-makers in tenure disputes. See
Dobbs-Weinstein v Vanderbilt University, 185 F3d 542, 545 (CA 6, 1999); Guizwiller v Fenik,
860 F2d 1317, 1331 (CA 6, 1988); Frumkin v Board of Trustees, Kent State University, 626 F2d
19, 21-22 (CA 6, 1980).

Plaintiff’s breach of contract claim fails for multiple reasons. First, the Standard Practice
Guides (SPG’s) do not, as a matter of law, constitute a contract enforceable in court. The
Faculty Handbook which Hammer received makes clear that the SPG’s are not a contract. Even
if the Standard Practice Guides could be construed as a contractual promise, there is no genuine
dispute that Hammer had written notice and knew that he had been considered for and denied
tenure and that his appointment would not be renewed. It is also undisputed that following
notification of his tenure denial in 2002, Hammer Eegan searching for and accepted a teaching
position at another university precisely because he had been denied tenure at Michigan and had
received notice that his appointment would not be renewed. Hammer accepted employment and
signed a contract with Wayne State University before he completed eight full years of service at
Michigan. Hammer’s employment at Michigan never extended into the ninth year thereby
neyating any right to or need for a hearing.

On the basis of undisputed facts, Hammer’s breach of contract claim cannot survive. The

Court of Claims should grant Defendant’s Cross Motion for Summary Disposition as to Count Il







