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PLAINTIFF’S REPLY BRIEF TO DEFENDANT’S REPLY BRIEF
IN SUPPORT OF CROSS MOTION FOR PARTIAL SUMMARY
DISPOSITION ON COUNT III (BREACH OF CONTRACT)
OF PLAINTIFF’S COMPLAINT

A brief reply to Defendant’s reply brief dealing with issues raised in its cross motion
for summary disposition is warranted by the clear misuse of authority cited in that brief.
While defendant has demonstrated its ability to use Roget’s Thesaurus with some
proficiency, it has also demonstrated a lack of ability to use legal research tools with equal
ease, citing cases which in some instances have nothing to do with the proposition for which

they are citied. Insofar as Hammer’s arguments are concerned, they are as described in



Hammer’s brief, not in defendant’s. Defendant’s methodology has been to distort Hammer's
arguments and then argue against the distorted version. This has been defendant’s habit

throughout the briefing and arguments posed in this case.

In footnote 3 of its brief, defendant complains that Hammer has somehow misargued
the decision in People v. Fosnaugh. Hammer's argument does in fact contain the holding of
the case. Defendant tries to divert the court’s attention by virtue of the fact that the court in
dicta briefly discussed the fact that when “should” and “shall™ are used in the same statute,
presumably the legislature meant different things by their use. (A provision containing both
"should" and "shall" presumes lawmakers intended to distinguish between the terms.
"Should" is permissible and expresses a desire or request. "Shall” is clearly unambiguous and

presumptively creates an imperative obligation. [Garrett, supra at 653 (citations omitted).]

Id. at 455) In the case at bar, there is no use of the two terms in the affected SPG’s and so

the argument is simply a “red herring.”

Defendant cites the court to Bates v. Sponberg, 547 F2d 325 (CA 6, 1976) for the
proposition that *. . . public policy considerations disfavor tenure by default in the university
setting.” (Defendant’s brief at page 8.) Not only is this not the holding of the court, this was
not discussed by the court. In Bates, the Plaintiff was a tenured professor who claimed that
his right to due process was violated by the manner in which he was terminated. It was not a
case that discussed or dealt with whether or not the Plaintiff should have been awarded
tenure. There was no discussion of public policy as it applied to tenure by default. A copy

of the decision is attached for the court’s convenience. Perhaps even more egregious is the



misuse of Healy v. Farleigh Dickinson University, cited for the same proposition, a copy of
which is also attached. Defendant argues that this case applies to the principles in the case at
bar. In the case at bar, UM has a By-Law (5.09) and Standard Practice Guide provisions, as
well as Provostial guidelines all of which provide for the manner in which de facto tenure is
acquired. Hammer’s claim is premised on those contractual obligations. In Healy, no such
by-laws, guidelines or policies existed. Rather the Plaintiff there asserted a claim that after
teaching for so many years he should be entitled to tenure as a matter of public policy. It was
in the absence of all of those contractual provisions existent in the case at bar that the court

refused to award such tenure.

Similarly, Johnson v. Merit Systems Protection Board and Greissenauer v.
Department of Energy, found on page 6 of defendant’s brief and attached hereto, are
misused. Johnson is cited for the proposition that when “should™ is used in an Personnel
Manual stating that the employer should “do something™ (the words defendant used) it does
not have a mandatory meaning — i.e. it does not create a policy. The provision in question
was one that indicated the employing department or agency “should make every effort to take
back an employee” under the circumstances described. (Id. at 11) The court viewed the
provision as one which did not create any rights in the affected individuals, indicating that
many provisions in the manual but merely established policies for the agencies to follow.
Moreover, the court found that even if it did bestow a right in the employee, the latter had no
right to judicial review. In Greissenauer, the parties agreed in argument before the court that

the provisions at issue in that case were precatory and not mandatory.






