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l. INTRODUCTION

At the outset, Plaintiff’'s counsel would offer an apology to the court for the inadequate
briefing he did on thisissue when it was |ast before the court. When briefed beforethe Court of

Appeas adifferent result was accomplished. That this court had arrived%xf tis

Peter Hammer was a tenure track faculty member iversity of Michigan Law

consideration for two years. In February,

meeting and vote of the tenured faculty. While

(Exh. 1), hisbid failed becauset [ceatthe I@Nﬂ}%ﬂlrw a super-magjority vote of
two-thirds of the attendi -‘l X

1 No written notice of non-reappointment was sent to Hammer by the Defendant

following the 2002 tenure vote.



Hammer attempted to pursue a grievance and sought a Provostial review. (Exh. 2) He
also pursued other positions within the University with the blessings and encouragement of the
Provost=s office and the law school administration. (Exh. 3: 9/23/02 entry; 9/26/02 entry;
10/1/02 entry; 10/27/02 entry; 11/27/02 entry)? In January, 2003 he demanded a ing
concerning his termination pursuant Board of Regents By-Law 5.09. (E)% %& hese
efforts failed, he brought suit in the Court of Claims on three co t th X

Hammer’ s suit claimed that he had a reasonable tation that\his sexual orientation

ances did not rise

to the level of an enforceable contractual right, tks he Universit % nonetheless be

estopped to deny the validity of s s it I@er opportunities that provided
ahce of to Hammer (Count I1).2 The third
[ @ ears of service at the University and had

"s employment, thus acquiring de facto tenure

such protection and kn
claim of Hammer w

not received th u

1

under Regents By- This motion for partial summary disposition concerns

h
er asserts that Because the required written notice was never given to him, heis

entithed 1o de facto tenure at the law school. Defendant will no doubt urge the court to take note

of the fact that Hammer asserted in the Court of Appeals that issue of fact existed. To the extent

> The entries correspond to and summarize emails contained in the exhibit.
® Theissuesin Count Il are now moot inasmuch as the University has withdrawn its
opposition to Hammer’ s claim of reasonable expectation, albeit that it still maintains
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Hammer urged that argument on the Court of Appealsit dealt with issues not at stake in this

motion.
II. STATEMENT OF FACTS
Peter Hammer was hired by the University as atenure track assistQ law
school in May, 1995. (Hammer 25-26) He remained employed t thro 3.

Throughout his employment, the University maintained a byslaw whichgaverned the manner in

.. (Emphasis
lr By—Law 5.09 is specific and
requires a hearing and ded such a hearing on January 14,
2003 (Exhibit 4) but none was

The Offige 0 idelines for the application and interpretation of

<
niversity’s Standard Practice Guide. (Exhibit 6). At

* Exhibit 6 is Standard Practice Guide 201.88 and governed the process for giving notice
of non-reappointment.



the possibility that Hammer might acquire de facto tenure. Jeffrey Frumkin, one of the associate
provosts, advised Caminker that there is no breach of the University policy required a notice of
nonreappointment under the circumstances in Hammer’s case and that it be given by September

15, 2002. (Frumkin at 21-22) Subsequently, in the Fall of 2002, Frumkin and Caminker spoke

again on thetopic. Caminker initiated the contact and indicated that he h he
time line with respect to the notice requirement. Frumkin concl that i not sent

notice by September 15™ [2002], the beginning of the acadetyi 02-2003. (Id. at 25)

Hammer was encou
a UM. (Exhibit 3
i

appointments within the University, Hammer holding not only ajuris doctorate degree, but a

> Exhibit 3 isasummary of information contained in numerous writings, followed by the
actual writings themselves. The page references are to the summary itself, although the
documents from which the information is garnered are a part of the exhibit aswell. The
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Ph.D. in Economics aswell. He did so with the encouragement of the Provost’s office and the
dean of the law school. (Exhibit 3@ pp. 5- 6)
At the close of the 2002-2003 academic year, the Board of Regents for the University of

Michigan was not advised that Hammer was being terminated. Rather they were misinformed
d of

that he had resigned. (Exhibit 10) No evidence existsin this record to SU%QX

Regents ever approved the termination of Hammer’s employm &

The following uncontested facts form the basis for motion.

1) By hisfinal date of work at the Universit ichigan, Hammey-had acquired 8

Jed/fo Tals truar 2002 tenure
&%ﬁ

o e

A. ThisCourt’sfin

. <
Thlsgourt f \ 3
, | beliey ere has been at least afact question that's
ot

plus years of service on his tenurec
2) No notice of non-reappoint

vote.

or a notice of non-reappointment.

Mar , 2006 Transcript at page 35.

On rehearing, this Court found as follows:

summary was created for the convenience of the fact finder.



“1 am going to reconsider my decision with regard to Count I11.
Technically, there may have been aviolation, | mean he was well
aware of what was going on, he certainly was on notice and the
Court would grant the motion to dismiss asto Count I11.”

July 27, 2006 Transcript at page 55.
While the wording seems a bit cryptic, it only makes sense if read that tk@cou fournd

evidence to support Hammer’ s position that he was entitled a notice of r t

following the denia of tenure in February, 2002 and did not receive ;T he t was discussing

notice. The notice of non-reappointment is the only noticeat issue. Itis ough the court was

i 3 s@@a UM for the denial
word on that issue. By that

, 5.09, which was ignored.
N

time Hammer had already req
That he was awaret d orits obligations does not vitiate the duty
of the defendant to yely fashion.

<

o providetimely, unconditional written notice

e Board of Regents of University of Michigan is a constitutionally created body politic.

Michigan Constitution 1963, article VIII, ¢ 5. Like any other employer within the State of

Michigan it is free to negotiate the terms of employment enjoyed by its various employees. Itis

likewise free to otherwise regul ate the conditions of employment at its various campuses by use



of policies and procedures. It has chosen to do so in a number of ways. Those that bring focus to
the issuesin this appeal are its By-Laws, specifically By-Law 5.09, and the sections of the
Standard Practice Guide that implement aspects of By-Law 5.09, namely SPG 201.88. (Exhibit

6). The significance of the by-law on the issues of this caseis that it desi gnates whep.a faculty

“for cause’. If the employee is one who can only be terminated ©
specific procedure and standard for termination. When an empl oy sforth &policy and
practice assuring termination only “for cause’, that policyl ceable and se in action
* 107, 1@NWM 591
(1993). @
The crux of this claim by Hammer is thatwhen the U@hgled to provide written,
unconditional notice of nonreapp@et we %ﬂty imposed on itself for giving

member’ s employment is transformed from “at will” in nature, to one thg inated
& ha

exists for its breach. Rood v General Dynamics €

such notice, Hammer’'s I@d mi “for cause.” The defendant has

never taken the posit(% in thisz Ha@ in fact terminated “for cause” and likewise
ce@ei;qui red to be followed for such terminations

' %v . Instead, the disagreement has focused on

required Notice of Non-Reappointment in the appropriate

has not taken the\po

e pr

C. This Court implicitly found that Notice of Non-Reappointment following the denial
of tenurein February, 2002 was required.

This Court implicitly found that notice of non-reappointment was required following



Hammer’s 2002 denia of tenure and that such notice was not given. Ample testimony was
offered to this Court from which such afinding would be justified. By-Law 5.09 and Standard
Practice Guide 201.88 were before the court as well as the Guidelines issued by the Provost’s

office, all of which describe a process whereby in order to avoid de facto tenure, theappointing

authority must give notice that the faculty member’ s ensuing teaching ye%r |
A

terminal year of employment. The notice must be specific and ¢ t be (Exhibit 6).

In the spring of 2002 (two years after the letter UM, now asserts satisfied the notice
requirement) Associate Dean Caminker, being apprehen%ammer mig uirede

t
rueakin r bsissuein and
& /152 [2008]. {Frdmkin, pp. 21-22).
<|>nker acknowledged
(without apparent explanation) that{ le-he ce despite their earlier
conversation and Frumkin's egflieradmsnition. . 25 and 30).
Asan aside, i iffi tC i ruary 2000 letter defendant now relies
upon could be“ iced % ad not taken place and the tenure vote was not
S

the final word on the

D. ThisCourt incorrectly concluded that Hammer otherwise was on notice.

Hammer, for purposes of this motion only, concedes that an issue of fact exists asto his



state of knowledge on thisissue. While he does not concede that the issue of fact is genuinein
that it is premised upon the testimony of Lehman and is at odds with Lehman’s writings and the

testimony of others, it might well preclude summary disposition if Hammer’s state of mind were

anissue. Butitisnot. Hammer asserts he is nonethel ess entitled to ajudgment as'amatter of

revi ere adverse until
b@@wly October) This

information came to Hammer aft Nnefor notige of RO pointment had passed. Further,
Hammer received noti f : re his teaching duties for the 2002-
2003 academic year ' he h@ amerit increasein pay. (Exhibit 3 at page

3 and corresponding

<
Hammer hol only ctorate degree, but aswell holdsaPh.D. in

(Exhibit 7) Hammer was interested in finding another position within the University. To that
end, he began a series of discussions on that topic with Jeff Lehman, then dean of the law school.

Those discussions began in February, 2002 following the denial of tenure and continued through



late November, 2002. (Exhibit 3) Not only was Lehman supportive and willing to help, but
Vaerie Castle, one of the Associate Provosts, lent her support to the endeavor aswell. (Id.) The

process came to an end in late 2002 after the Provost’ s office failed to fulfill its commitment to

facilitate such amove within the University.

In light of these activities, it is difficult to understand this Court’ st YolaV the
failure to give the required notice was irrelevant since Hammer i X e that

0
2002-2003 was histerminal year. Nothing could be farthey fsom the tr Put’succinctly, the

office advised

Bince he knew termination was a possibility he looked for tenured positions at other law
schools. He knew, of course, that he had an obligation to mitigate his damages. He was also
aware that he could not risk the loss of medical insurance for his partner, something that was of

the utmost importance to him and his partner. Apparently, the University believes he had to
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simply sit back and see what the University would do when May, 2003 rolled around. Had he
done so, it would have cried foul and claimed that he had failed to mitigate his damages.
When Hammer went through the tenure process in 2000 and the decision was deferred, he

uId be

was advised that “if” hefailed to achieve tenurein 2002, that appointment (200

histermina year (Exhibit 8). This notice was insufficient because it Was%
Standard Practice Guide 201.88 and it was wrong in that the noti oul

2002-2003 was his terminal year to be compliant with S

isexchangein 2000 in failing

' totally lacking. Furthermore, since
mkin of the Provost’s office on this very

as no right to rely on Hammer’ s earlier request.

Notice requirements such as the one contained in the Standard Practice Guide are
common to our jurisprudence. They are contained in public acts that regulate teacher tenure, for

example, an area of law directly analogous to the issues here posed. They are contained in lease
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agreements respecting rights of renewal as well as other forms of contracts such as contracts of
insurance.
The Michigan Teacher’s Tenure Act, MCL 38.83 provides adirect parallel to By-Law

5.09 and its related Standard Practice Guide provisions on the failure to provide notice as set

forth in the statute. The Standard Practice Guide of the University requi rQ i

t as to whether or
itten statement shall be
Is satisfactory. Any

6 \ 60 days before the close of the
" (Emphasis added)

The defendant in fact mailed the notice in timely fashion but for reasons that do not appear clear
of record, the notice was returned undelivered at first and was subsequently delivered to the

plaintiff, but not within the time set forth in the Act. In holding against the school board the

12



court unanimously held that oral notice was not sufficient to satisfy the statutory requirement that
written notice be given. It further held that the written notice was insufficient in that it was not

received prior to 60 days before the end of the school year.

The framework the MCL 38.83 issimilar to By-Law 5.09 and the Standard
<&

Guide provisions respecting notice of non-reappointment. If the plaintiff i
actual notice (oral) in timely fashion but received written notice (thr%

school board) was entitled to continuing employment, mo: tainly er, Who did not
! ition within the

receive such notice and in fact received assurances of h ng another

with prior precedent. Munroev. Elk Rapid

Wilson v. Board of Education, 361 Mich 6

20 days notice

question pr ted t

existing policy, the Court observed that no such requirement was imposed when dealing with the

“termination of coverage at the end of any policy.” Saughter, supra, at 404.

The policy of insurance itself, however, contained the following provision:

13



“Non-Renewal. If the company elects not to renew this
policy, it shall mail to the insured named in item 1 of the
declarations at the address shown in this policy, by first-
class mail, awritten notice of non-renewal not less than
20 days prior to the expiration date.”

voluntarily inserted in the contract of insurance by the defendant, and tha? the fai provide
the notice resulted in the continuation of insurance despite the f at the poli ack by its own
terms expired.

In Saughter, given that the plaintiff was no doub at the policy of insurance was

of the tenure issues he wastold it was not. One does not reasonably expect that one will receive

araise asthey are being terminated. Added to this was the fact that both the Dean of the Law

School and the Provost’ s Office had expressed a willingness to assist Hanmer in securing other

14



employment within the University following the denial of tenure in February of 2002 and had
encouraged him to look for positions. These assurances occurred over aperiod of some nine

months from February of 2002 until November of 2002.

While the University points to Hammer’ s search for tenured positions at ot

schools, the fact that Hammer may have attempted to mitigate his potent%l N ing

tenured employment at other law schoolsis simply prudent behaviox on hisyart fort to
mitigate his damages as well as assure himself that his megital insurancehenefit for his domestic
partner would go unbroken. @

F. Defendant’s claim that Hammer . )
without merit %

N .
i Hana;nqui red eight year’ sworth of

d sabbatical related) that had been

ill be made here. In light of the guidelines

hich the Provost has ordained that the tenure clock

appointing authority receiving authorization to stop the clock by the Provost’s Office, the clock
continuesto run. Thereis no evidence whatsoever that at any time Jeff Lehman or anyone on his

behalf requested a stoppage of Peter Hammer’ s tenure clock as aresult of his sabbatical leave or

15



asaresult of his grant research work. To be sure, his entire eight years was spent without such a

request insofar as the record is concerned.

CONCLUSION AND RELIEF PRAYED FOR

¢ .
At stake on this motion is whether or not the University Ichi .u Vs that

convert the employment of its faculty from “at-will” to “fg se” should be erfforceable where
ty

ber’s empl ent through
on-r@@§t. Onthe
eni% by vote of the

?2002 pursued other

the University has failed to de-rail the progression of af

University Law School so that Hammer did not wind up unemployed and uninsured in May of
2003.

It is obvious that the Defendant’ s representatives at the Law School were attempting to

16



conceal from the Board of Regents of the University of Michigan their own defal cation on this
notice issue. Hammer acquired eight years of employment as of May of 2003. In order for him
to be terminated at that point in time (assuming that no timely Notice of Non-Reappointment was

given pursuant to SPG 201.88) the Board of Regents of the University of Michig uld have
<

to be apprised of the desire of the law school to terminate him and the causes f
Additionally, the process set forth in Regent’s By-Law 5.09 would then % owed. In
order to avoid such reporting and such processes the rep tatives of the law school instead

.
misinformed the Board of Regents for the University of Michigan that Peter H er had

resigned his employment. (Exh. 10) Q
The only plausible explanation for@g orﬁged “ e Board of Regents was

~—t

the fact that they wished to avoid the potential ok Hammer aceii ?acto tenure. Had Notice

@Xtm minutes of the Board of
@ Ken service. The Board of Regents of the
% e Hammer. Hammer in fact has de facto tenure

<
grsity of Michigan Law School. Heisentitledto a

of Non-Reappointment been giv I e been

17



As aresult of the foregoing, Plaintiff respectfully requests that summary disposition as to

liability be granted and the matter set down for trial on the issue of damages.

Respectfully submitted,

GREEN, GREEN, ADAMS & K
By: &

Philip Green (P14316)

Thomas L. Kent (P55863)

Attorneys |aintiff
Dated: August 9, 2007 @
Qs
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