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In a C 10 motion such as this, the court must rely to a great extent on the integrity
of the brief writers not to mislead the court. To the extent the court might be tempted to
simply rely on the assertions of defendant, such reliance would be seriously misplaced. It
is always disappointing to see the lengths to which drafiers will go to convince the court

of the “correctness™ of their position. In reviewing defendant’s latest brief, “truthiness”

is not one of its virtues.

While this response will generally be organized in the same order as
defendant’s brief, for ease of reference, a brief digression concerning the defendant’s
discussion of the testimony of Don Herzog is in order. On pages 8 — 10 of defendant’s
brief defendant asserts that Hammer “fails to advise the Court that on further
examination, Herzog testified that he could not recall whether Kauper's comments came
during the 2000 or 2002 tenure meeting.” ' Defendant then — to show how disingenuous
Hammer is being, proceeds to quote at length from Herzog's testimony to show that
while Hammer's counsel was examining Herzog he testified that he was not sure which
tenure meeting the remarks were made at. The ellipses used to delete testimony,
however, were used in an improper manner. Under cross-examination by Hammer's
counsel, Herzog testified without equivocation or qualification that the year of Kauper's
speech was 2002. What is deleted from the record by use of ellipses is the fact that just
before Herzog testified he might not be so sure and that the speech could have been either
2000 or 2002 was the fact that defense counsel requested a break and immediately

following g that break, defense counsel — not Hammer’s counsel — asked Herzog whether

' Herzog had testified that he voted against Hammer's tenure because of Kauper’s luke warm speech.



he was sure about his earlier definite response in which he had said Kauper’s speech was

in 2002.

This type of distortion of the record is inexcusable. In reviewing Herzog’s
testimony, however, there are further clues to the fact that this “after recess™ revelation
was not accurate. Herzog testified that he could not recall how he voted at the 2000
tenure meeting. (Herzog at 4-5) Herzog had not made up his mind about how he was
going to vole before coming to the 2002 tenure meetings. (Id. at 17) His testimony
concerning the phantom offering by Kauper was without equivocation until after defense
counsel took a recess. Counsel should have pointed out to the court that it was

defense counsel, not Hammer’s counsel, who elicited this belated disclaimer from

Herzog.

L The ELCRA burden of proof.

Plaintiff has briefed this issue sufficiently and will not seek here to reargue the
matter. However, it is important that the record be straight on how and when defendant
raised this issue. Attached are the actual pages from defendant’s original summary
disposition brief as well as defendant’s rehearing brief which discuss this issue. The
court can make its own judgment as to whether Hammer was being forthright it
describing the recency of defendant’s briefing of this issue. The cases cited by Hammer
and the defendant in the earlier briefs dealt with whether or not remarks made by faculty

should be considered stray remarks or whether they were remarks that demonstrated a



bias. While Veenstra v. Washtenaw Country Club, 466 Mich App 155 (2002) was cited
to the court by Hammer, it was cited to the court on this evidentiary issue, not to show

that the court should apply an ELCRA burden on Hammer.

Defendant seems to argue that since Hammer has no first hand knowledge of what
transpired during the tenure meetings at tissue, *, . . that he has no admissible and
probative evidence that any faculty member voted to deny him tenure because of his
sexual orientation . . . ."(Defendant’s brief at page 2) Apparently defendant believes
Hammer can only prove his case through his own observations. It cites no rule of law to

support this bald and absurd assertion because the assertion is meaningless.

Finally, while defendant asserts that Hammer must prove his case by reference to
the shifting burden analysis, it has totally ignored the fact that Hammer has produced
direct evidence of discriminatory animus which obviates the need to use the shifting

burden analysis even in ELCRA cases.

Il. Defendant’s lack of candor is well documented.

As will be demonstrated, defendant’s crying foul is not only unsupported, but

compounded by defendant’s continuing efforts to purposefully mislead the court.

A. The number of faculty voling,




Defendant, despite documentary evidence to the contrary, continues to assert that
the faculty vote on tenure was 18 in favor and 14 opposed. It now bases this assertion of

Hammer’s statements made to the law school and elsewhere based upon the erroneous

information provided to him by the law school. Defendant has observed that Hammer

was not present for the vote. Hammer, through discovery, obtained the only written
record of the vote. It is attached to various briefs and is the written notes of the dean’s
assistant. Those notes reflect a vote of 18 in favor and 12 opposed. No other document

exists that purports to record the vote tally.

B. William Miller

Defendant, in reinventing William Miller, now makes no pretense about being
bound by the record before the court. Hammer has briefed the fact that Miller find the
visage of two men kissing disgusting. Defendant now asserts that this remark was an
offshoot of Miller's book, Anatomy of Disgust. It makes this assertion without any
evidentiary basis. In point of fact, no reference to this is made in the book. If defense
counsel needs a copy of the book, he can borrow this writer’s. That is why, of course,
there is no page reference to that so-called fact. The word “kiss” does not appear in the
index or the glossary. While defendant asserts the book was an award winner, there is no
evidence in the record to support this assertion. But then, defendant has never felt
constrained by the record. Miller testified clearly and unequivocally that he found the
visage of two men kissing disgusting, and he told people so. He apparently did not feel

the same way about two women kissing. (Miller at 21)



C. Richard Friedman

Here, defendant tries to deflect from what Hammer does complain about by
referring to what Hammer does not complain about. Hammer complains that Friedman
told the faculty Hammer’s work did not evidence an ability to become a leader in his
field, i.e. a mover and a shaker. Defendant, in an effort to establish that somehow
Hammer is distorting Friedman’s testimony quotes from a subsequent email Friedman
sent which is totally at odds with this opinion. In quoting from that email, defendant
leaves off the only part that deals specifically with the issue at hand: * But he is clearly
a leader, and a mover and shaker, in the field of health care law. He is getting all

sorts of fancy invitations, and he has become quite productive.” (Hammer Exhibit 2)

D. Kyle Logue

Enough has been written of Mr. Logue. He is what he is and despite defendant’s

tortured efforts. You can’t make a silk purse out of a sow’s ear.

E. Carl Schneider

Defendant, without reference to any fact of record, asserts that Hammer has
somehow taken Schneider’s published statements out of context, Hammer has filed an
extensive list of Schneider’s publications that demonstrate his anti gay marriage position

— contrary to his sworn testimony. Defendant fails to identify which publication is taken



out of context or how Hammer distorted the publication. Instead, defendant makes a
bald, conclusory allegation without any support in the record. Again, so the court has
Hammer’s position accurately stated, it is not so much that Schneider opposed gay
marriage, but rather that in the context of the claims in this lawsuit, he chose to lie under
oath about it and attempted to conceal the lie buy further dissembling concerning his
publication record and his expertise in the area of family law. The record attached to
Hammer's earlier brief demonstrates a long history of writings concerning homosexuality
and its place in American family life. Schneider can hardly be said to be the champion of

gay rights nor new to issues concerning the same.

F. Don Herzog

The distortions in the lame attempt to rescue the credibility of Herzog are provable of
record. Hammer stands by his prior discussion of Herzog’s testimony. In addition to the
improper use of the record in this matter concerning who was questioning Herzog when
he made his sudden revelation that perhaps Kauper spoke out at the 2000 tenure meeting,
defendant too has distorted the timing of certain questions in its discussion. “Moreover,
Mr. Green failed to specify whether he was asking about the 2000 or 2002 review [sic]
even when there was a foundation objection.” (Defendant’s reply brief at page 8) The
true facts are that the questioning leading up to this particular question was all concerning
the 2002 tenure meeting. Then counsel asked: “Q. Were you present when he spoke
about the tenure application during the tenure meetings?” Mr, Seryak interceded and

asked “In?” At which point counsel specified “Q. In 20027” to which Herzog answered



“Yes.” Thereafter, Seryak objected based upon foundation. And so, the record shows

that the question did specify the year - i.e. 2002 — and that the foundation objection

occurred after the answer,

G. Jeff Lehman

Once again, Hammer will rely on his own description of his criticisms, as
opposed to defendant’s tortured and inaccurate posings. The hypothetical posed to
Lehman was for the purpose of testing his moral compass, not his legal one. While
defendant does not like the answer, it is stuck with it. The primary criticism concerning
Lehman was the repeated false swearing that occurred, as well as the false assertions in
emails, all of which have been amply discussed in prior filings. Once again, defendant
misses the point of the Cornell issue. It was not so much that Lehman was publicly
accused of being homophobic, but that he lied about it in the context of being deposed in

this lawsuit,

As for whether Plaintiff”s counsel has engaged in “scurrilous” distortions of
Lehman’s testimony, the court will be the ultimate judge. What is clear from Lehman’s
testimony is that he would lose the bearing on his moral compass and participate in racial
discrimination is the Congress decided that African American's should not serve in the
military. In Michigan, discrimination on the basis of sexual orientation is not unlawful
although it is morally repugnant. Similarly, racial discrimination is heinous behavior

whether prohibited by the state or not. That Lehman would simply abide by any law



whether or not morally sound bears on his willingness to discriminate based upon the
same moral repugnancy if there were political or other considerations that he believed
were in his best interest to pursue. To be sure, the man that was driving the bus carrying

Rosa Parks held similar opinions in that he abided by the law and had Ms. Parks arrested.

Lehman’s belief in the rule over the morality is best exemplified by his own
words (see attached) in his opposition to Hammer’s grievance. In writing to the Panel
opposing Hammer’s being able to grieve sexual orientation, Lehman gratuitously states
that even in the absence of scrutiny of a candidates scholarship and by virtue of avowed
racist motives, the decision to deny tenure would not be grievable pursuant to the law

school’s rule which was adopted on his watch, and written by Friedman as his designee.

H. Sherman Clark

Here, as before, defendant distorts the record to support an argument that cannot
stand on its own. First, defendant implies that Clark’s law review article — written for
Ave Maria Law School — was done tongue in cheek and cites to testimony I n the record
that deals with the general proposition. Clark was not being asked about that article
during his deposition. In reviewing the article itself, it is clear that Clark was voicing a
strong opinion and was not playing devil’s advocate. Once again, it is not so much that
Clark held such an opinion as it is that he attempted to conceal it that is troubling. Even
more troubling is the fact that Clark used Hammer as a shill for his spiel about gay rights
in a thoughtless and offensive manner. This fact defendant does not even discuss, let

alone deny.



I1L. Plaintiff’s affidavits are admissible

A. Hammer's affidavit

Hammer has sought to avoid the evidentiary problems commented on by the
Court of Appeals by making significant deletions from his prior affidavit. Defendant’s
attack on the Hammer affidavit is feckless and devoid of discussion. Defendant
repeatedly asserts that paragraphs are not based upon personal knowledge even where the
paragraph indicates the contrary. Defendant repeatedly asserts that statements are
hearsay when they are quite obviously being offered to show such a statement was made
(hostile work environment), not the truth of the content of the statement. Apparently,
defendant believes that Hammer has — by his affidavit — attempted to prove that a lesbian
couple DID try insemination by use of a turkey baster. Defendant’s challenge to the

Hammer affidavit is unprincipled and unsupportable.

Following the appellate court remanding this matter, counsel redrafied the
Hammer affidavit and deleted many of the offending paragraphs. This was done despite
Hammer’s belief that much of the deleted matter was admissible. It was done to simplify
the task before the court. The disingenuous manner in which defendant now seeks to

attack what is left is unfortunate.



